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Admissibility of admission and confession

Admissions

Admission.-Documents containing admission.-Exclusion of evidence.-
Document in question is a proceeding of Board.-Document containing
admission can be explained by makers thereof.-Neither Section 94 nor
Section 92 of Evidence Act has applicability.-Oral evidence in proceedings of
Board admissible in evidence.

Section 94 will come into play only when there is a document and the
language of it has to be considered with reference to a#partieular factual
situation. That Section will apply only when the exeeution of the document
is admitted and no vitiating circumstances has been'put forward against the
same. In the present case the document in quéstion is“@"proceeding of the
Board. It at all, it can only be said thatgthe%said document contains an
admission made by the signatories ghereto “ghat they had checked the
materials and the serviceability theféef. Itis“w€ll settled that an admission
can be explained by the makers(theréof.\ln Nagubai vs. B. Sharma Rao, AIR
1956 SC 593 the Court heldithatyan admission is not conclusive as to the
truth of the matter statedWtherein and it is only a piece of evidence, the
weight to be attached to which"must depend upon the circumstances under
which it is madeg The"€ourt Said that it may be shown to be erroneous or
untrue so long asytheé¥person to whom it was made has not acted upon it at
the time when\itymnight become conclusive by way of estoppel. The same
principle has been reiterated in K.S. Srinivasan vs. Union of India, AIR 1958
SC 419, Basant Singh vs. Janki Singh, AIR 1967 SC 341 and P. Ex. S. Co-op.
TFS vs. State of Haryana, AIR 1974 SC 1121.

The appellants herein contended before the High Court that the relevant
provision of the Evidence Act is Section 92, Proviso 1. The same contention
was repeated before us. In our view neither Section 92 nor Section 94 is
attracted in this case. Hence, the view of the High Court that the oral
evidence given by PWs. 6, 21 and 24 is inadmissible is totally erroneous.

General Court Martial and others vs. Aniltej Singh Dhaliwal, AIR 1998 SC 983
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Admission.-Effect of.-Admission is not conclusive but is sufficient evidence
unless explained by other circumstances. Sitaramacharya (dead) through
LRs. v. Gururajacharya (dead) through LRs., AIR 1997 SC 806
Admission.-Effect of.-It is a substantive evidence of fact.-The weight to be
attached to admission is a matter of appreciation of such evidence.
Admissions have to be clear if they are to be used against the person making
them. Admissions are substantive evidence by themselves, in view of
Sections 17 and 21 of the Indian Evidence Act, though they are not
conclusive proof of the matters admitted. We are of opinion that the
admissions duly proved are admissible evidence irrespective of whether the
party making them appeared in the witness box or_not andjwhether that
party who appearing as witness was confronted with thosefstatements in
case it made a statement contrary to those admissioms. The purpose of
contradicting the witness under Section 145%ef“the “Evidence Act is very
much different from the purpose of provingithe admission. Admission is
substantive evidence of the fact admitted'whiled previous statement used to
contradict a witness does notgbecomeysubstantive evidence and merely
serves the purpose of throwing deubt et the veracity of the witness. What
weight is to be attached to anjadmission made by a party is a matter
different from its use a8 admissible evidence. Bharat Singh and others v. Mst.
Bhagirathi, AIR 1966:SE 405

Admission.-Effeet of. It iS not conclusive proof of the matter admitted but
in certain gircumstances it may operate as estoppel. K.S. Srinivasan v. Union
of Indig, AIR 1988,SC 419

Admniission:Effect of.-The weight of admission depends on the
circumstanees in which it was given. An admission is not conclusive as to
the truly of the matters stated therein. It is only a piece of evidence, the
weight to be attached to which must depend on the circumstances under
which it is made. It can be shown to be erroneous or untrue, so long as to
person to whom it was made has not acted upon it to his detriment, when it
might become conclusive by way of estoppel. Nagubai Ammal and others v.

B. Shama Rao and others, AIR 1956 SC 593
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Admission.-Facts.-Effect of.-Distinction with estoppel. Admission is an
important piece of evidence. But it is open to the person who made the
admission to prove that those admissions are not true. Admission is one
thing, estoppel is another. Admission is a piece of evidence but estoppel
creates title. Dattatraya v. Rangnath Gopalrao Kawathekar, AIR 1971 SC
2548

Admission. -Facts.-Nature of evidence.-Admission even if is not
confronted to the party making it, is a substantive evidence amd can be
relied. An admission is substantive evidence of the fact adnjitted and that
admissions duly proved are admissible evidence irrespective of whether the
party making them appear in the witness box or not andi\whether*that party
when appearing as witness was confronted with those statéments in case it
made a statement contrary to those admission. Uniongdf India v. Moksh
Builders and Financiers Ltd. and others etc.,, AIRW1977 SC 409
Admission.-Operation against maker gof admission.-Necessity of
conclusive admission of fact by witmess Beforedsuch statement may operate
against the maker. Before the right 6f%a pasty can be considered to have
been defeated on the basis of,anjallegéd "admission by him, the implication
of the statement made by him mustbe clear and conclusive. There should
be no doubt or ambigllity aboutgthe alleged admission. Chikkam Koteswara
Rao v. Chikkam Subbéaraoyand®others, AIR 1971 SC 1542
Admission.-Pleadings.:Effect of.- It is binding on the parties making such
admission in all%subsequent proceedings. Basant Singh v. Janki Singh, AIR
1967 SC 341

Admiission:Pleadings.-Defendant making plain admission entitling plaintiff
to succeed.rRule applicable where there is clear admission of facts on the
face of which it is impossible for defendant to succeed.

In the objects and reasons set out while amending Rule 6, of Order 12
C.P.C. it is stated that “where a claim is admitted, the Court has jurisdiction
to enter a judgment for the plaintiff and to pass a decree on admitted claim.
Where other party has made a plain admission entitling the former to
succeed, it should apply and also whenever there is a clear admission of

facts in the face of which it is impossible for the party making such
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admission to succeed. Uttam Singh Dugal & Co. Ltd. vs. Union Bank of India
and others, AIR 2000 SC 2740

Admission.-Pleadings.-Suit for recovery of money.-Suit decreed on
statement made in proceedings of meeting of Board of Directors and the
letter when read together leads to unambiguous and clear admission to the
extent to which admission made.-Trial Court justified in holding that there
is an unequivocal admission of contents of documents.-Admissions are
either in pleadings or in answer to interrogatories or implied fromypleadings
by non-traverse.-Decree cannot be challenged on ground as_to"whatkind of
admissions are covered by Order 12, Rule 6 of C.P.C.

When a statement is made to a party and such statement is Brought before
the Court showing admission of liability by an application filed under Order
XII, Rule 6 and the other side has sufficient opportunitymto explain the said
admission and if such explanation is not accepted by ‘the Court, we do not
think the trial Court is helpless il refusimgyto pass a decree. We have
adverted to the basis of the claim and the mamner in which the trial Court
has dealt with the same. Whengthe f#rial Juadge states that the statement
made in the proceedings of ‘the“Boardwof Directors meeting and the letter
sent as well as the pleadings when reéad together, leads to unambiguous and
clear admission with émnly thé%extent to which the admission is made is in
dispute. And the Coutt had a’duty to decide the same and grant a decree.
We think this approaehiis tinexceptionable.

The petitioner ‘déesynot deny a word of what was recorded therein and what
is denied 1s thejallegation to the contrary. The denial is evasive and the
learfied Judge is perfectly justified in holding that there is an unequivocal
admissiomtef the contents of the documents and what is denied is extent of
the admission but the increase in the liability is admitted. Uttam Singh
Dugal & Co. Ltd. vs. Union Bank of India and others, AIR 2000 SC 2740
Admission.-Reliance on.- Permissibility.-Earlier statement used to discredit
a witness.-Effect of. There is a cardinal distinction between a party who is
the author of a prior statement and a witness who is examined and is
sought to be dis- credited by use of his prior statement. In the former case

an admission by a party is substantive evidence if it fulfills the requirements
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of Section 21 of the Evidence Act: in the later case a prior statement is used
to discredit the credibility of the witness and does not become substantive
evidence. In the former there is no necessary requirement of the statement
containing the admission having to be put to the party because it is evidence
proprio vigore: in the latter case the Court cannot be invited to disbelieve a
witness on the strength of a prior contradictory statement unless it has been
put to him, as required by Section 145 of the Evidence Act. Biswanath
Prasad v. Dwarka Prasad, AIR 1974 SC 117:

Admission.-Vicarious admission.- Plaintiff making stateméntithatiif two
persons take special oath, their statement would be admissible to him.-The
statement of such person would be an admission by_the plaiatiff? It will be
noticed that in the present case the oath was administeredsas per plaintiff
petitioner's statement and, therefore, there is thus no mafiner of doubt that
the oath taken by two persons in pursuanceWef the offer of the petitioner
amounted to admission of respondent's glaim on his part within the
meaning of Section 20 of the Evidence, A¢t4 The two persons were the
nominees of the plaintiff and the statements, of the nominees by virtue of
Section 20 of the Evidence "Act“wouldwbe tréated as an admission of the
parties. K.M. Singh v. Secretary, Assoeiation of Indian Universities and others,
AIR 1992 SC 1356

Admission.-Withdrawal \\of.-Suit for partition.-Definite stand taken in
written statement thatyout of 10 immovable properties, seven were joint
family propertieSyahd remaining three exclusively belonged to defendants.-
Amendment intreducing an event that those seven properties were in
possessionvefitrespassers.-Withdrawal of admission made not permissible.-
Amendment cannot be allowed.

No case was made out by the respondents, contesting defendants, for
amending the written statement and thus attempting to go behind their
admission regarding 5 out of 7 remaining items out of 10 listed properties in
Schedule-A of the plaint. However, so far as Schedule-A properties are
concerned, from the very inception the defendants' case qua those properties
was that plaintiff has no interest therein. By proposed amendment they

wanted to introduce an event with reference to those very properties by
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submitting that they had been in possession of trespassers. Such
amendment could not be said to have in any way adversely or prejudicially
affected the case of the plaintiff or displaced any admission on their part qua
Schedule-B properties which might have resulted into any legal right in
favour of the plaintiff. Therefore, so far as Schedule-B properties were
concerned, the amendment could not be found fault with. Hence exercising
the powers under Article 156 of the Constitution of India we would not be
inclined to interfere with that part of the decision of the High Coust allowing
the amendment in the written statement, even though strictlyfspeaking High
Court could not have interfered with even this part ofgthéjordeés under
Section 115, C.P.C. In the result, this appeal is,  partlyGallowed. The
respondents' application for amending the written statemefitfin so far as it
sought to withdraw earlier admission about) 5 propérties out of the
remaining seven items of Schedule-A of the“plaint shall stand dismissed.
However, order regarding a part of the applieation for amending the written
statement qua Schedule-B properties, whichiwas allowed by the High Court
will remain untouched. Heerlabvs. KalyanyMal and others, AIR 1998 SC
618

Burden of proof (Civilicases)

Burden of proof.-Act of Contempt of Court.-Standard of proof.

As regards, the burden'and standard of proof, the common legal phraseology
“he who asgerts‘must prove” has its due application in the matter of proof of
the allegations®said to be constituting the act of contempt. As regards the
'staridard, of proof,’ be it noted that a proceeding under the extraordinary
jurisdictiomjof the Court in terms of the provisions of the Contempt of Courts
Act is quasi-criminal, and as such, the standard of proof required is that of
a criminal proceeding and the breach shall have to be established beyond all
reasonable doubt. Chhotu Ram vs. Urvashi Gulati, AIR 2001 SC 3468
Burden of proof.-Adverse possession .-The person claiming adverse
possession has to show exactly as to from which date his possession became

adverse. Parwatabai v. Sonabai and others, AIR 1997 SC 381
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Burden of proof.-Agreement to sell.-Suit for specific performance.-
Agreement resisted on the ground from it was only as security for loan given
to defendant.-No evidence regarding the above fact produced before trial
Court.-Prayer for grant of permission to adduce evidence and adjournment
declined to defendant.-In appeal High Court also declined.-Order of High
Court is not sustainable.-Burden to prove that agreement was not for
security but for real sale is on the defendant.-Opportunity to lead evidence
must have been given. Parmanand vs. Bajrang and others, AlR, 2001 SC
3606

Burden of proof.-Bar to jurisdiction .-Determination ofglt iSyfor the party
who seeks to oust the jurisdiction of Civil Court, to establish its contention.-
Statute ousting jurisdiction must be strictly construed. Abdul*Waheed Khan
v. Bhawani and others, AIR 1966 SC 1718

Burden of proof.-Benami transaction. -Clear pleading that plaintiff
purchased suit property as per sale deed*Burden dees not lie on plaintiff to
prove that transaction was consistent withWapparent tenor of document.-
Burden lies on party who wants to fprove that recitals in sale deed were
untrue.

The clear pleading of the plaintiff,is*that he purchased the suit property as
per Ext. P-11 sale de€¢d. Burdemfof proof cannot be cast on the plaintiff to
prove that the tranSaetion was consistent with the apparent tenor of the
document. Ext.\, P\, sale deed contains the recital that the sale
consideration was, paid by the plaintiff to Narain Prasad the transferor. Why
should thege beésayfurther burden of proof to substantiate that recitals in the
document “are true? The party who wants to prove that the recitals are
untrue mlst bear the burden to prove it. Pawan Kumar Gupta vs. Rochiram
Nagdeo, AIR 1999 SC 1823

Burden of proof. -Benami transaction. -Defence of benami taken in written
statement.-Both plaintiff and defendant adduced oral as well as
documentary evidence.-Evidence led by both parties considered by appellate
Court.-Question of burden of proof pales into insignificance.

It is true that the respondents-defendants who have raised a defence of

benami in their written statement have to discharge the initial burden of
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proof and establish the plea of benami. Parties adduced oral and
documentary the evidence. Rebti Devi (Smt) vs. Ram Dutt and another, AIR
1998 SC 310

Burden of proof.-Benami transaction.-Benami sale.- Determination of.-
Burden of proof of such transaction. The burden of proving that a particular
sale is benami and the apparent purchaser is not the real owner, always
rests on the person asserting it to be so. the courts are usually guided by
these circumstances: (1) the source from which the purchase meney came;
(2) the nature and possession of the property, after the purchéase;, (3) motive,
if any, for giving the transaction a benami colour; (4) the pesitiom of the
parties and the relationship, if any, between the claimant and the alleged
benamidar; (5) the custody of the title-deeds aftet, the sal#; and (6) the
conduct of the parties concerned in dealing withythe prepérty after the sale.
Jayadayal Poddar v. Mst. Bibi Hazra, AIR 197488CW\ 71

Burden of proof.-Benami transaction.-The bugden is"en the person who shall
fail if not evidence is led at all.-The abstract psinciple of burden of proof has
no relevance where sufficient evidencefexist on record.

It is therefore necessary to'weigh the%eviderice in this case and to decide
whether, even if it were assumed, that there was no conclusive evidence to
establish or rebut the benami' allegation, what would, on a careful
assessment of the evidence, b€ a reasonable probability and a legal inference
from relevant and admissible evidence. Union of India v. Moksh Builders and
Financiers Ltd“andthers etc., AIR 1977 SC 409

Burden of\proef..Burden of proving an institution to be Gurudwara is on
the personwwho asserts. S.G.P. Committee vs. M.P. Dass Chela (dead) by
LRs., AIR1998 SC 1978

Burden of proof.-Caste of a person .-Re-conversion to Hindu religion after
embracing Christianity.- Burden is on the person re-converted as Hindu to
prove of caste after such re-conversion.

S. Rajagopal v. C.M. Armugam and others, AIR 1969 SC 101

Burden of proof.-Compensation for acquisition.-Market value of land.-
Determination of.-The burden is on the claimant to prove the proper, just

and adequate compensation for the acquired land.
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State of U.P. and another v. Rajendra Singh, AIR 1996 SC 1564

Burden of proof.-Compensation for compulsory acquisition.-Compen-
sation payable at market value of the land.-The burden to prove the
prevailing market value is on the claimant. M.V.K. Gundarao v. Revenue
Divisional Officer (L.A.O.), Narasaraopet, AIR 1996 SC 3241

Burden of proof.-Custom.-The burden of proving custom in derogation of
general law is heavy on the persons who sets it up.-The family custom
excluding female from taking as heirs claimed by the party mustgbe true by
clear and cogent reasons.-Testimony of a person of 22 years of\age“eannot
command much weight as the fact of existence of custom, is“based, on the
knowledge of the person. Mohammad Baqar and others v Naim-un-Nisa Bibi
and others, AIR 1956 SC 548

Burden of proof.-Distinction with onus of ‘proof.-Bufden of proof lies
upon a person who is to prove a fact and it never shift"but the onus of proof
keeps on shifting in evaluation of evidence.

A. Raghavamma and another v. A. hencéhamia and another, AIR 1964 SC
136

Burden of proof.-Effect ofi-After the' parties have led their evidence,
question of Burden of proef isWenly of academic interest. The expression
burden of proof really faeans twefddifferent things. It means sometimes that a
party is required to preve, an“allegation before judgment can be given in its
favour; it also mean§ythat"on a contested issue one of the two contending
parties hasgyto Wtsoduce evidence. Whichever way one looks, the question is
really academicéyin the present case, because both parties have introduced
theifyevidenee, on the question of the nature of the deity and the properties
and haveW%spught to establish their own part of the case. The two Courts
below have not decided the case on the abstract question of burden of proof;
nor could the suit be decided in such a way. The burden of proof is of
importance only where by reason of not discharging the burden which was
put upon it, a party must eventually fail. Where, however, parties have
joined issue and have led evidence and the conflicting evidence can be

weighed to determine which way the issue can be decided, the abstract
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question of burden of proof becomes academic. Narayan Bhagwantrao
Gosavi Balajiwale v. Gopal Vinayak Gosavi and others, AIR 1960 SC 100
Burden of proof.-Effect of.-At the end of trial when both parties have
adduced their evidence, the question of burden of proof is not of very great
importance as the court has come to a decision on the basis of all the
material before it. Moran Mar Basselios Catholicos v. Thukalan Paulo Avira
and others, AIR 1959 SC 31

Burden of proof.-Effect on adverse inference.-Non-production of
documents.-The court should draw inference against such) party not
withstanding the fact that the onus of proof does not_die omn, such party.
Gopal Krishnaji Ketkar v. Mohammed Haji Latif and others, VAIR 1968 SC
1413

Burden of proof.-Eviction of tenant.-Burden iSjon the'plaintiff to make out
right to evict to prove that the person in posSessien was admitted under a
permanent lease. Sunkavilli Suranna and others v. Geli Sathiraju and others,
AIR 1962 SC 342

Burden of proof.-Family, custems. £It4is the person claiming under the
custom who has to dischargeithe'burdenfof proving the same.

Kochan Kani Kunjuraman Kani“etc.Ww. Mathevan Kani Sankaran Kani and
others etc., AIR 1971 S€ 1398

Burden of proof. -Fictitious documents. -Pleading of. -The burden of
proving such doeument iS heavy on the plaintiff seeking to set aside an
order passed omn'the basis of such documents.-The burden is doubly heavier
on the plaintiffaseeking to set aside order passed in execution proceedings.
The urdemof proof is heavy on a plaintiff who sues for a declaration of a
documentisolemnly executed and registered, as a fictitious transaction. The
burden becomes doubly heavy when the plaintiff seeks to set aside the order
of the civil court, passed in execution proceedings, upholding the claim of a
third party to a property sought to be proceeded against in execution. The
plaintiff, who seeks to get rid of the effect of the adverse order against him,
has to show affirmatively that the order passed on due inquiry by the
executing court, was erroneous. Paras Nath Thakur v. Smt. Mohani Dasi

(deceased) and others, AIR 1959 SC 1204
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Burden of proof.-Joint Hindu Family.-Presumption of.-A Hindu family is
presumed to be joint unless proved to the contrary.-The burden of proving
the status of the family is on the person claiming the relief on the basis of
such status.-It is a question to be determined in each case. Bhagwati
Prasad Sah and others v. Dulhin Rameshwari Kuer and another, AIR 1952
SC 72

Burden of proof.-Knowledge of possession of property.- Determination
of date of knowledge .-Burden of proof of bar of limitatiom. When a
defendant in an action based on tort seeks to show that thejsuityis not
maintainable by reason of the expiry of the statutory pesed ofylimitation, it
is upon him to prove the necessary facts. The burden of\proofyon’a plaintiff
who asserts a right, and it may be, having regard to the €ifeumstances of
each case, that the onus of proof may shift to the defenndafit. But to say that
no duty is cast upon the plaintiff even to allegejthe“date when they had
knowledge of the defendant's possession ‘of the, converted property and that
the entire burden is on the defendamt isteontsary to the tenor of the article
in the Limitation Act and also tegpthe gules of,evidence.K.S. Nanji and Co. v.
Jatashankar Dossa and others, AIR 19606SC 1474

Burden of proof.-Mala fide.- Busdem of establishing mala fide is very heavy
on the person allegingjit.-The%allegations are often more easily made than
proved.- SeriousnesS of Such®allegations demand proof of higher degree of
credibility. E.P. Reyappa v."State of Tamil Nadu, AIR 1974 SC 555

Burden of proof.-, Misrepresentation.-Execution of deed alleged to be
vitiated ontaccount of the misrepresentation.-The burden is upon the person
pleadingistich misrepresentation. Mahant Harnam Singh v. Gurdial Singh
and another, AIR 1967 SC 1415

Burden of proof.-Nature of property.-Trust Property.-Burden of proving
that the trust property came into hands of Trustee legitimately, is not open
to bene- ficiary.-Onus is heavily upon the trustee to show by clear or legible
evidence about legitimacy of his personal acquisition. Narayan Bhagwantrao
Gosavi Balajiwale v. Gopal Vinayak Gosavi and others, AIR 1960 SC 100
Burden of proof.-Nature of transaction.-Bona fide, genuine or sham,

bogus and fictitious.-Circumstances showing that transaction was not
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bona fide.-Not necessary for Court to find out whether other party has led
any evidence to prove that transaction was sham or bogus.

There can be no dispute that a person who attacks a transaction as sham,
bogus and fictitious must prove the same. But where the issue raised
discloses that it is in two parts, the first part says, 'whether the transaction,
in question, is bona fide and genuine one' and the second part says 'or is a
sham, bogus and fictitious' transaction, it is only when the first part has
been proved that the party alleging to be sham has to dislodge itgby proving
that it is a sham and fictitious transaction. When circumstanees,of the case
and the intrinsic evidence on record clearly point out thatgthe“transaction is
not bona fide and genuine, it is unnecessary for the\Coutt té find out
whether the respondent has led any evidence to show, that the"transaction is
sham, bogus or fictitious. Subhra Mukherjee and anotRerivs. Bharat Coking
Coal and Ltd. and others, AIR 2000 SC 1203

Burden of proof.-Negligence.-Res ipsa’ logquitur.<Application of.-Proof of
negligence.-Rule is an exception to gudinaxy psiniciple that it is for the person
alleging negligence who has togprové the 'same. Municipal Corporation of
Delhi v. Subhagwanti and other, AIR 1966 SC 1750

Burden of proof.-Negligencerxlnjury suffered by consumer due to
negligence.-Onus lies 0n carriengtd prove absence of negligence.

The liability of the cofanlon carriers is that of the insurer. It was held there
that Section 9 ‘of the\Carriers Act, 1865 applies to matters before the
Consumer gFora*under the Consumer Protection Act. It was also held that
the principle unaiderlying Section 9 of the said Act relating to burden of proof
is a@rineiplerof common law and has been incorporated in Section 9 of the
Carriers Act, 1865. Even assuming that Section 9 of the Act does not apply
to the cases before the Consumer Fora under Consumer Protection Act, the
principle of common law gets attracted to all these cases coming up before
the Consumer Fora. Section 14(1)(d) of the Consumer Protection Act has to
be understood in that light and the burden of proof gets shifted to the
carriers by the application of the legal presumption under the common law.
Section 14(1)(d) has to be understood in that manner. The complainant can

discharge the initial onus, even if it is laid on him under Section 14(1)(d) of
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the Consumer Protection Act, by relying on Section 9 of the Carriers Act. It
will, therefore, be for the carrier to prove absence of negligence. Economic
Transport Organisation etc. vs. Dharwad District Khadi Gramudyog Sangh
etc., AIR 2000 SC 1635

Burden of proof.-Paternity of child.-Born during subsistence of valid
marriage.-Result of DNA test not enough to escape conclusiveness of
Section 112.-Party who wants to dislodge conclusiveness has to prove that
he did not have access to his wife and vice versa at relevant timeslaw leans
in favour of innocent child from being bastardised.

The result of a genuine DNA test is said to be scientifieally “accurate. But
even that is not enough to escape from the conclusiveness of Section 112 of
the Act, e.g. if a husband and wife were living together dufing the time of
conception but the DNA test revealed that theéjchild Wa$ nor born to the
husband, the conclusiveness in law would réfmmain unrebuttable. This may
look hard from the point of view of the husband whe, would be compelled to
bear the fatherhood of a child of which%heWmay be innocent. But even in
such a case the law leans ingfavodrWef the innocent child from being
bastarised if his mother and‘her ‘spousé@were living together during the time
of conception. Kanti Devi\(Smtjpane another vs. Poshi Ram, AIR 2001 SC
2226

Burden of proof.-Privity, of ‘contract.-supply of goods.-Receipt of goods
admitted by defendants Burden shifted to the defendant.- Absence to prove
privity ofg centract. Khushalbhai Mahijibhai Patel v. A firm of
MohamadhussaimhRahimbux, AIR 1981 SC 977

Burden of proof.-Promissory note.-Promissory note alleged as to have been
executed“@$ collateral security and not for value received.-Bare denial of
passing of consideration not a defence and onus of legal proof does not shift
on plaintiff.

In the instant case, the defendant alleged that the promissory note had not
been executed for the value received as mentioned therein but was executed
by way of collateral security. A perusal of the written statement of the
defendant would clearly and unambiguously show that to disprove the

consideration of the promissory note, he had brought certain circumstances
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to the notice of the court which he wanted to probabilise by leading
evidence. The evidence led by the defendant in that regard was not
acceptable. In the absence of disproving the existence of the consideration,
the onus of proof of the legal presumption in favour of the plaintiff could not
be shifted. It is true that the plaintiff had produced evidence in the case and
that evidence was in fact the evidence in rebuttal, of the evidence produced
by the defendant in the case. Even though it is true that the plaintiffs
evidence was not believed yet the same could not be made basisder rejecting
the claim because obligation upon the plaintiff to lead evidemce for the
purposes of 'to prove his case', could not have been insisted @pontbecause
the defendant has prima facie or initially not discharged this onus‘6f proof by
showing directly or probabilising the non-existence ofWe€onsideration.
Bharat Barrel and Drum Manufacturing Compariy, vs. Amud Chand, AIR 1999
SC 1008

Burden of proof.-Property right.-Abandonment of Trade mark .-The
burden of proof is on the person seeking femeoyal of mark from the registered
of trade mark to prove non,user @s alsé lack of bona fide use of the mark.
American Home Products Cerporationwd. Mac Laboratories Put. Ltd. and
another, AIR 1986 SC 137

Burden of proof.-Property rights.-Suit for possession filed by tenant.-
Onus lies on tenant,to, establish his exclusive possession.-Failure to
prove plea of tenancydisentitles tenant to any relief under Section 6.0Once
the case of tenancy is found against, it is for the respondent to establish
that his possession is exclusive possession and not one on behalf of the
appéllant, “Ehe question whether a relief can be granted to the respondent
under Seetion 6 of the Specific Relief Act hinges on that issue. The
respondent having failed to prove the only plea of tenancy put forward by
him is not entitled to get any relief in this suit. Mahabir Prasad Jain vs.
Ganga Singh, AIR 1999 SC 3873

Burden of proof.-Question of.-Both parties adduced oral as well as
documentary evidence.-Appellate Court accepted evidence of plaintiff and
rejected the evidence of defendants.-Question of burden of proof does not

arise.
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In the present case both sides had adduced oral as well as documentary
evidence and therefore even assuming that it was erroneous for the lower
appellate court to say that the burden of proof lay on the first defendant to
prove that the plaintiff was not the son of the Haritheertham, that would
not, in our opinion, have any material bearing on the conclusion reached by
the lower appellate court. The appellate court had considered the oral and
documentary evidence adduced on both sides and preferred to accept the
evidence adduced on the side of the plaintiff and it also rejected the evidence
adduced on the side of the defendants. Arumugham (dead)“by LRs and
others vs. Sundarambal and another, AIR 1999 SC 2216

Burden of proof.-Succession contrary to normal rules.-Malidity of Will.-The
burden of establishing the truth and validity of trdth is Wpon the person
putting forward the Will. Baliram Atmaram Kelapure vmsSmt. Indirabai and
others, AIR 1996 SC 2024

Burden of proof.-Suspicious circumstanees.-Propounder of Will is
required to remove all doubts about regardimg genuineness of the Will.-
Genuineness of Will on the bagis ofgseéeondary evidence of Will, affirmed.
Aparsini (dead) through LRs. ©, Atma Ramy and others, AIR 1996 SC 1558
Burden of proof.-Undue influence:- Execution of sale deed by an old,
illiterate and tribal weman Who was also blind, in favour of a relative
without any evidence of censideration.-The relative in a position to influence
the executant Upongywhom she was dependent.-The burden of proving
absence ofgundle, influence passed on to the purchaser on account of such
circumstange.

Mst.&Sethanmip. Bhana, AIR 1993 SC 956

Burden of Proof (Criminal)

Burden of proof - Accused claiming to have caused death in exercise of
right of private defence - Strict proof cannot be insisted - Accused has to
show the exercise of right on preponderance of probability on the basis of
the circumstances.

Section 105, Evidence Act enacts an exception to the general rule whereby

in a criminal trial the burden of proving everything necessary to establish
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the charge against the accused beyond reasonable doubt, rests on the
prosecution. According to the section, the burden of proving the existence of
circumstances bringing the case within any of the General Exceptions in the
Indian Penal Code; or within any special exception or proviso contained in
any other part of the Code or in any other Law, shall be on the accused
person, and the Court shall presume the absence of such circumstances.
But this Section does not neutralised or shift the general burden that lies on
the prosecution to prove beyond reasonable doubt all the ingredients of the
offence with which the accused stand charge. Therefore, where,the%harge
about the accused is one of culpable homicide, the proseeution must prove
beyond all manner of reasonable doubt that the accused caused”the death
with the requisite knowledge or intention described, in Seétion 299 of the
Penal Code. It is only after the prosecution, so diseharges its initial
traditional burden establishing the complicity, of the accused, that the
question whether or not the accused had“actedyin the exercise of his right of
private defence, arises.

Under Section 1035, read with the definition‘ef “shall presume” in Section 5,
Evidence Act, the Court shall regard the absence of circumstances on the
basis of which the benefit of.an Bxception (such as the one on which right of
private defence is claifed), asWproved unless, after considering the matters
before it, it believes“thatithe“said circumstances existed or their existence
was so probable‘thatyaprudent man ought, under the circumstances of the
particular gase, te, act upon the supposition that they did exist. The accused
has to rebut the presumption envisaged in the last limb of Section 105, by
bringing\ohy, record evidential material before the Court sufficient for a
prudent “man to believe that the existence of such circumstances is
probable. In other words, even under Section 105, the standard of proof
required to establish those circumstances is that of a prudent man as laid
down in Section 3, Evidence Act. But within that standard there are degrees
of probability, and that is why under Section 105, the nature of burden on
an accused person claiming the benefit of an Exception, is not as onerous as
the general burden of proving the charge beyond reasonable doubt cast on

the prosecution. The accused may discharge his burden by establishing a
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mere balance of probabilities in his favour with regard to the said
circumstances.

The material before the Court to establish such a preponderance of
probability in favour of the defence plea may consist of oral or documentary
evidence, admissions appearing in evidence led by the prosecution or elicited
from prosecution witnesses in cross-examination presumptions, and the
statement of the accused recorded under Section 313 of the Code of
Criminal Procedure, 1973.

Notwithstanding the failure of the accused to establishfpesitively the
existence of circumstances which would bring his case within“an Exeeption,
the circumstances proved by him may raise a reasonable doubt with regard
to one or more of the necessary ingredients of the offence itself with which
the accused stands charged. Thus, there may ‘be casesgwhere, despite the
failure of the accused to discharge his burdenjunder Section 105, the
material brought on the record niay, “in 4the totality of the facts and
circumstances of the case, be enough tot%induee in the mind of the Court a
reasonable doubt with regard togthe rdéns reéa requisite for an offence under
Section 299 of the Code.

Yogendra Morarji v. The State“of Guwjarat, 1980 AIR (SC) 660 Burden of
proof - Accused has tdyprove fiet only that the income was from any lawful
source but also that'teéeeipt of'such income was duly intimated by the public
servant in accordancewith the law applicable on relevant time.

Section 5(1)(ef%efithe old P.C. Act did not contain an “Explanation” as
Section, 13(1)(€)wmew contains. As per the Explanation the “kmown sources of
incofpe” ‘of'the public servant, for the purpose of satisfying the Court, should
be “any lawful source”. Besides being the lawful source the Explanation
further enjoins that receipt of such income should have been intimated by
the public servant in accordance with the provisions of any law applicable to
such public servant at the relevant time. So a public servant cannot now
escape from the tentacles of Section 13(1)(e) of the P.C. Act by showing other
legally forbidden sources, albeit, such sources are outside the purview of
clauses (a) to (d) of the sub-section.

P. Nallammal etc. v. State rep. by Inspector of Police, 1999 AIR (SC) 2556
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Burden of proof - Alibi - Failure to establish - Reliance on medical
examination at another place - Time of actual examination and operation
not indicated in the medical report - Alibi rightly held not have been
established.

Chandrika Prasad Singh and others v. The State of Bihar, 1972 AIR (SC)
109

Burden of proof - Consumption of liquor - Presence of alcohol in blood in
accused beyond permissible limit - Burden shift on accused to pseve that he
consumed medicinal preparation containing alcohol.

It has been proved in this case that the accused persomgcongumed liquor
and that the concentration of alcohol in his blood was ‘more‘than 0.05 per
cent weight in volume. So in terms sub-section (2) of Sectiérm"66 of the Act
the burden of proving that the liquor consumed‘was a medicinal preparation
containing alcohol, the consumption of which®%wa$s, not’contravention of the
Act, etc. or the rules made thereunder, shifted%o thetaccused. He could have
discharged this burden by proving, inter ‘aliajthat the medicinal preparation
containing alcohol which he hadptakefi was“unfit for use as an intoxicating
liquor; if so much had been established®

Vijay Singh v. The State of Maharashtra, 1966 AIR (SC) 145 Burden of
proof - Consumption of liquor - The prosecution evidence showing
presence of alcohol m%he&,blood of accused exceeding the permissible limit -
The explanation ‘of aéetlsed must not only be reasonable but also truthful.

If the appellantwas suffering from stomach pain and had in order to cure
it taken amn overdose of the Javerian mixture, it would be he alone who
would, hayesbecome unconscious and not his companion also. If the mixture
was takenin the shop in Kandewadi its bottle would not be with the
appellant, and could not have been produced by him at the trial. If the
appellant had taken the mixture in that shop, it would have been quite easy
for him to examine the person who sold him that bottle. Assuming that he
carried that bottle with him in the taxi either after drinking the mixture at
the shop or he drank the mixture in the taxi as averred by the taxi driver,
that bottle would have been found in the taxi or in his possession and would

have been seized by the police. In either event, since the appellant was lying
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unconscious in the taxi, the taxi driver, when he brought the appellant and
his companion to the police station, would have pointed out to the police
officer that the two passengers had taken something in the taxi and that the
bottle containing it was either in the taxi or in possession of the appellant.
Nothing of that kind was done. It is clear that the production of a bottle of
that mixture during the trial was an afterthought spun out with a view to
bolster up a defence.

Ram Kishan Bedu Rane v. State of Maharashtra, 1973 CrLJ 287,

Burden of proof - Corruption - Abuse of official position -fThe bugden is
on the prosecution to prove that accused abused hisgpositionyfor the
pecuniary advantage of another person - It is not accused toyshow that he
took all the precaution to ensure that his office is not.abusecds

It was for the prosecution to prove affirmatively thatfthe appellant by
corrupt or illegal means or by abusing his_posSition obtained any pecuniary
advantage for some other person. In"view ofgthe clear defence taken by the
appellant it is obvious that it waggfor theWprosecution to prove that the
accused made no enquirigs, that thefaecused made a departure from the
normal procedure with oblique metive“and that the accused knew that P.W.
2 would make a profit of 45% whereas others would be satisfied with a profit
of 10-15%. The High Ceurt, to'hegin with, started with the presumption that
the accused led no evidence té6 show that he made any enquiries. We might
state at the riskjof fepetition that it was not for the accused to prove the
prosecution, casg,but it was for the to disprove what the accused said,
namely, that heghad made enquiries. The prosecution could prove this fact
only@by preducing satisfactory and convincing evidence to show that the
accused 1 fact made no such enquiries and he knew about the margin of
profit which other dealers would have made. We shall immediately show that
there is no legal evidence to prove this fact. What the courts below have
done is to disbelieve the case of the appellant because he led no evidence to
show that he made any enquiries regarding the availability of goods or the
rates, and therefore the courts presumed that the accused had a dishonest

intention.
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It is not disputed that the Chief Ordinance Officer had issued a covering
purchase order in this case. In these circumstances the best person who
would have thrown a flood of light on the subject and whose evidence would
have clinched the issue whether or not the accused was authorised to
depart from the normal procedure was Col. Anand, the Chief Ordinance
Officer, who though examined by the Police during investigations was not
produced before the Court. In the absence of his evidence there was no legal
justification for the court to hold that the accused had departed, from the
normal procedure without the authority of the Chief Ordnance “@fficer,
particularly when it is admitted that a covering purchasegerder was, passed
by the said Officer and the bill was also finally sanctioned by him.

Major S.K. Kale v. State of Maharashtra, 1977 AIR,(SC) 822" Burden of
proof - Corruption - Misappropriation of Goverfiment pteperty - The burden
of proof can be discharged by circumstantial evidence.

The onus on the prosecution is of ‘a negative, character and also that the
failure on the part of the accusedgte give ewidence on the question as to
when, where and to whom the gontrgversialh80 bags were delivered at the
point of unloading - a fact omywhigh theésdriver of the truck and those whose
duty it was to receive the goodsSjat the T-Shed could give the best and the
most direct informatiofl,- cannegginder our law give rise to any presumption
against them. The crifninal courts holding trial under the Code of Criminal
Procedure have accotdingly to bear in mind the provisions of Section 342-A
of the Codeg andatoytake anxious care that in appreciating the evidence on
the recordfand¥he circumstances of the case, their mind is not influenced
by stach{aillire on the part of the accused. But that does not mean that
such negative onus is not capable of being discharged by appropriate
circumstantial evidence which is trustworthy and which with unerring
certainty establishes facts and circumstances the combination of which, on
reasonable hypothesis, does not admit of any safe inference other than that
of the guilt of the accused then there can hardly be any escape for his and
the Court can confidently record a verdict of guilty beyond reasonable doubt.
The court would, of course, be well advised in case of circumstantial

evidence to be watchful and to ensure that conjectures or suspicions do not
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take the place of legal proof. The chain of evidence to sustain a conviction
must be complete and admit of no reasonable conclusion consistent with the
innocence of the accused.

Hargun Sunder Das Godeja and others v. The State of Maharashtra, 1970
AIR (SC) 1514

Burden of proof - Criminal offence - Burden of proving the defence would
arise only when the prosecution has discharged its general burden of
proving the guilt of accused. Sawal Das v. State of Bihar, 1974 AR, (SC) 778

Burden of proof - Death due to burn injury within séven years of
marriage in matrimonial home - No explanation by accused husband as to
how the deceased died unnatural death - Conviction affirmed.

We find that the evidence of Suraj Bhan (PW 4), Phool Devis(PW 5) and Tek
Chand (PW 6) is unblemish as regards the demand of additional
dowry/money from Sumitra and her parents“amdyfor fiot acceding to such
demands causing ill-treatment and harassment to her. Suraj Bhan (PW 4) in
his evidence has given all the necessary ‘details 'as to how on each occasion
whenever Sumitra came to his house gnasrated the incidents of ill-treatment
and harassment caused to‘her%en the"ground of not bringing sufficient
dowry and also not fulfilling the, additional demand of money. Phool Devi
(PW 5) has corroborated in allginaterial particulars the evidence of Suraj
Bhan (PW 4). ThereNisy no“effective cross- examination of both these
witnesses on thi§ iSSue. There are some minor inter se inconsistencies as
regards the timeWfactor which do not affect the substratum of the
prosecution, case) Tek Chand (PW 6) is an independent witness from the
village, whopat one time mediated on the issue of additional demand of
money and)persuaded A-1 to take his wife Sumitra and matter would be
sorted out amicably. In the face of this evidence, we have no manner of
douubt that A-1 has caused ill-treatment and harassment to Sumitra
including beating on various occasions for not getting additional
amounts/dowry.

Prem Singh v. State of Haryana, 1998 AIR (SC) 2628
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Burden of proof - Defence of accused - It has to be proved on
preponderance of probabilities. Mahesh Prasad Gupta v. State of Rajasthan,
1974 AIR (SC) 773

Burden of proof - Distinction with burden of proving the guilt - Burden
on accused is not as onerous as on prosecution - The accused showing the
apprehension of injury on preponderance of probability is entitled to benefit
of self- defence.

The burden on the accused is not as one-rouse as that whichglies on the
prosecution. While the prosecution is required to prove its [fase beyond a
reasonable doubt, the accused can discharge his onusgby e€stablishing a
mere preponderance of probability.

Partap v. The State of Uttar Pradesh, 1976 AIR (SC) 966 Bufden of proof -
Facts of special knowledge - Certain facts within the kKnowledge of accused
and to some extent burden lies on him téghrébut“them - Burden not
discharged - Conviction of accused held proper:

This is a case where certain facts were withimthe knowledge of the accused
and to some extent the burden lies onfhim te,rebut the allegations made by
the prosecution. These admiSsions coupled with a certificate issued by PW-
12 would go to show that({the ‘deposits were not made as claimed by the
accused and that ther®, was negpreponderance of possibilities that the plea
taken by him that thewdeposits were made is plausible. Therefore, we see no
grounds to interferegwith®the findings of the High Court convicting the
appellant fer thevaforementioned offences.

Hira Nandyv. State of Himachal Pradesh, 1995 CrLJ 3646

Burden of proof - Facts specially within knowledge of accused - Though
the burden of proving the guilt is on prosecution, the illustration (b) cannot
be extended to offences like murder to call upon the accused to prove that
he did not commit the crime.

This lays down the general rule that in a criminal case the burden of proof
is on the prosecution and Section 106 is certainly not intended to relieve it
of that duty. On the contrary, it is designed to meet certain exceptional

cases in which it would be impossible, or at any rate disproportionately
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difficult, for the prosecution to establish facts which are “especially” within
the knowledge of the accused and which he could prove without difficulty or
inconvenience.

The word “especially” stresses that. It means facts that are pre-eminently
or exceptionally within his knowledge. If the section were to be interpreted
otherwise, it would lead to the very startling conclusion that in a murder
case the burden lies on the accused to prove that he did not commit the
murder because who could know better than the whether he did es,did not.

[Mlustration (b) to Section 106 has obvious reference to a very special type
of case namely to offences under Sections 112 and 113, ladiamyRailways Act
for traveling or attempting to travel without a pass ot ticket or with an
insufficient pass or ticket or with an insufficient pass; etc.

Shambhu Nath Mehra v. The State of Ajmer, 1986 AIR (8€)'404 : Burden of
proof - Failure to comply with directions made punishable offence with
burden of proving the reasonable causefor non-compliance on the
accused - The prosecution fully establishingthe offence of non-compliance -
Objections about erroneous shifting offburden, of proof is of no consequence.

Bashiruddin Ashraf v. The State‘ef Biha# and another, 1957 AIR (SC) 645

Burden of proof - Guilttof aecused - The general burden of proving of
guilt is always on prdsecutiorigbuit the burden of proving that the case of
accused falls within a'general‘or special exception shifts on the accused.

The phrase “burdem ‘of proof” is not defined in the Act. In respect of
criminal casesj\ityisyan accepted principle of criminal jurisprudence that the
burden, is ‘alwaysyon the prosecution and never shifts. This flows from the
cardimalYprinciple that the accused is presumed to be innocent unless
proved guilty by the prosecution and the accused is entitled to the benefit of
every reasonable doubt.

Section 105 requires that when a person is accused of any offence, the
burden of proving the existence of circumstances bringing the case within
any of the General Exceptions or special exception or proviso contained in
any part of the Penal Code is on him and the Court shall presume the

absence of such circumstances. This presumption is rebuttable.
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Where the existence of circumstances bringing the case within the
exception is pleaded or is raised the Court shall presume the absence of
such circumstances. The maxim that the prosecution must prove its case
beyond reasonable doubt is a rule of caution laid down by the Courts of Law
in respect of assessing the evidence in criminal cases. Section 105 places
"burden of proof on the accused in the first part and in the second part we
find a presumption which the Court can draw regarding the absence of the
circumstances which presumption is always rebuttable. Therefere, taking
the Section as a whole the "burden of proof and the presumpftion have to be
considered together. It is axiomatic when the evidencegis sufficient as to
prove the existence of a fact conclusively then no difficulty arises."But where
the accused introduces material to displace the presumption which may
affect the prosecution case or create a reasonable doubtsabout the existence
of one or other ingredients of the offence and then'it would amount to a case
where prosecution failed to prove its own ‘case beyond reasonable doubt. The
initial obligatory presumption that the Ceurtyshall presume the absence of
such circumstances gets lifted when & plea“ef exception is raised. More so
when there are circumstances, onythe reééord (gathered from the prosecution
evidence, chief and cross examinations, probabilities and circumstances, if
any, introduced by th&,accuseédy either by adducing evidence or otherwise)
creating a reasonablehdoubt“about the existence of the ingredients of the
offence. In case of stleliia reasonable doubt, the Court has to give the benefit
of the same tojthetaccused. The accused may also show open the basis of
the material a pseponderance of probability in favour of his plea. If there are
absolutely 'm0, circumstances at all in favour of the existence of such an
exceptionn®then the rest of the enquiry does not arise in spite of a mere plea
being raised. But if the accused succeeds in creating a reasonable doubt or
shows preponderance of probability in favour of his plea, the obligation on
his part under Section 105 gets discharged and he would be entitled to an
acquittal.

The presumption regarding the absence of existence of circumstances
regarding the exception can be rebutted by the accused any introducing

evidence in any one of the manner mentioned above. If from such a rebuttal,
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a reasonable doubt arises regarding his guilt, the accused should get the
benefit of the same. Such a reasonable doubt consequently negatives one or
more of the ingredients of the offence charged, for instance, from such a
rebuttal evidence, a reasonable doubt arises about the right of private
defence then it follows that the prosecution has not established the
necessary ingredients of intention the commit the offence. In that way the
benefit of a reasonable doubt which arises from the legal and factual
considerations even under Section 105 of the Evidence Aet should
necessarily go to the accused.
Vijayee Singh and others v. State of U.P 1990 AIR (SC) 1489 *

Burden of proof - Guilt of accused - The onus of provingtingfedients of
offence is always on prosecution and it never shifts 5\Where%he onus shifts,
the accused will be entitled to benefit of doubttby probabilising the plea of
defence. Dr. S.L. Goswami v. The State of Madhya Pradesh, 1972 AIR (SC)
716

Burden of proof - The defence pfithctaccused should not be weighed on
golden scales but should be démenstsated on preponderance of
probabilities.

It is trite that the onus which%ests on an accused person under Section
105, Evidence Act, to &stablishyhis plea of private defence is not as onerous
as the unshifting burden, which lies on the prosecution to establish every
ingredient of the offeace” with which the accused is charged beyond
reasonablegdoubt, It is further well established that a person faced with
imminent ‘perilNef life and limb of himself or another, is not expected to
weighyin¥gelden scales” the precise force needed to repel the danger. Even if
he at the'heat of the moment carries his defence a little further than what
would be necessary when calculated with precision and exactitude by a calm
and unruffled mind, the law makes due allowance for it. Mohd. Ramzani v.
State of Delhi, 1980 AIR (SC) 1341

Burden of proof - The prosecution case must stand on its own legs - It
cannot derive strength from any weakness of the defence - Infirmity or
lacuna in prosecution case cannot be cured or supplied by false defence.

S.D. Soni v. State of Gujarat 1991 AIR (SC) 917
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Burden of proof - Though the burden of proving the offence is always on
the prosecution but the burden of proving the state of mind or insanity of
accused at the time of committing the offence is on the accused.

There is no doubt that the burden of proving an offence is always on the
prosecution and that it never shifts. It would, therefore, be correct to say
that intention, when it is an essential ingredient of an offence, has also to be
established by the prosecution. But the state of mind of a person can
ordinarily only be inferred from circumstances. Thus if a persongdeliberately
strikes another with a deadly weapon, which according té “the céemmon
experience of man-kind is likely to cause an injury andgsonmetimes, even a
fatal injury depending upon the quality of the weapon ‘and the part of the
body on which it is struck, it would be reasonableito infémfthat what the
accused did was accompanied by the intention, to causé a kind of injury
which in fact resulted from the act. In such a“ease, thé”prosecution must be
deemed to have discharged the burden, which¥estedyupon it to establish an
essential ingredient of the offenceggnamelyfgthe intention of the accused
inflicting a blow with a deadly weapod. Section 84 of the Indian Penal Code
can no doubt be invoked by ‘a,petson féfnullifying the evidence adduced by
the prosecution by establishing that'he was at the relevant time incapable of
knowing the nature of the act ‘égthat what he was doing was either wrong or
contrary to law. Now i iSynot*for the prosecution to establish that a person
who strikes anotherWwith “a deadly weapon was incapable of knowing the
nature of the actyon of knowing that what he was doing was either wrong or
contrary tojlawilyery one is presumed to know the natural consequences of
his aet. Sithilarly every one is also presumed to know the law. These are not
facts, which the prosecution has to establish. It is for this reason that
Section 105 of the Evidence Act places upon the accused person the burden
of proving the exception upon which he relies.

Bhikari v. The State of Uttar Pradesh, 1966 AIR (SC) 1

Burden of proof - Ingredients required to be proved by prosecution
for conviction of accused.

In order to bring home the offence under Section S of the Explosive

Substances Act, the prosecution has to prove; (i) that the substance in
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question is explosive substance; (ii) that the accused makes or knowingly
has in his possession or under his control any explosive substance; and (iii)
that he does so under such circumstances as to give rise to a reasonable
suspicion that he is not doing go for a lawful object.

The burden of proof of these ingredients is on the prosecution. The moment
the prosecution has discharged that burden, it shifts to the accused to show
that he was making or possessing the explosive substance for a lawful
object, if he takes that plea.

Mohamad Usman Mohammad Hussain Maniyar and anotherfv.-<Lhe State of
Maharashtra, 1981 AIR (SC) 1062

Burden of proof - Injury found to be sufficient in_the,ordinary’ course of
nature to cause death - Burden shift on accused to bring¥his case within
any exception.

State of Maharashtra v. Krishnamurti LaxmipatiNaidu,”1981 AIR (SC) 617

Burden of proof - Insanity - Burden“of pproof -\Discharge of onus of
proof by defence - Duty of prosecutien to,leadievidence in regard to mental
condition of accused in custody @ Accléised held to be insane on the basis of
testimony of defence witnesses.

The crucial point of time atYwhich unsoundness of mind should be
established is the time‘when thegfrime is actually committed and the burden
of proving this lies on thelaccused.

The behaviourfof the) appellant on the day of occurrence, failure of the
police to lead\8widence as to his condition when the appellant was in
custody, and theymedical evidence indicate that the appellant was insane
within the“mieaning of Section 84, I.P.C. Ratan Lal v. The State of Madhya
Pradesh, 1971 AIR (SC) 778 1971 Mah LJ 625

Burden of proof - Insanity - Presumption of knowledge of natural
consequences of one's act as also of law - Burden of proving the exception
by way of insanity is on the accused which is though not as heavy as
prosecution but must be discharged by producing cogent material.

The burden, though not as heavy as upon the prosecution in a criminal
case, was upon the accused to prove that he was of unsound mind at the

time of the commission of the offence and as such, incapable of knowing the
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nature of his act or that he was doing what was either wrong or contrary to
law. In the absence of any evidence or material to discharge that burden,
there is no escape from the conclusion that the conviction of the accused
appellant is well founded. Oyami Ayatu v. The State of Madhya Pradesh,
1974 AIR (SC) 216

Burden of proof - Negligence - Effect on principle of res ipsa loquitur.

Under the Act, the genral rule is that the burden of proving negligence as
cause of the accident, lies on the party who alleges it. But thatgparty can
take advantage of presumptions which may be available to him, to‘lighten
that burden, Presumptions are of three types: -

(i) Permissive presumptions or presumptions of fact.

(ii) Compelling presumptions or presumptions of law, (rebuttable).

(iii) Irrebuttable presumption of law or "conclusive proofy

Clause (i), (ii) and (iii) are indicated in clausesyl ) (2) ‘and (3) respectively,of
Section 4, Evidence Act. "Presumption of'factsljare mferences of certain fact
patterns drawn from the experiencggand“ebsesvation of the common course
of nature, the constitution of theghumanuningd, the springs of human action,
the usages and habits of sogiety andWérdinary course of human aggairs.
Section114 is a general Section ‘dealing with presumptions of this kind. It is
not obligatory for the ‘€ourt togdraw a presumption of facts. In respect of
such presumptions, theWAct¥allows the judge discretion in each case to
decide whether the fact, which under Section 114 may be presumed, has
been proved byavistue of that presumption.

It is clear‘thatieven in an action in torts, if the defendant gives no rebutting
evidéncelblt a reasonable explanation, equally consistent with the presence
as well asiwith the absence of negligence, the presumptions or inferences
based on res ipsa loquitur can no longer be sustained. The burden of
proving the affirmative, that the defendant was negligent and the accident
occurred by his negligence, still remains with the plaintiff; and in such a
situation it will be for the Court to determine at the time of judgment
whether the proven or undisputed facts as a whole, disclose negligence.

Syad Akbar v. State of Karnataka, 1979 AIR (SC) 1848 : 1980 SCC (Cr) 59 :
1979 CrLR (SC) 327 : 1979 CAR 273
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Burden of proof - Onus of proof - Prosecution for exporting commodity
without permit - The accused producing the permit authorising him to
export the commodity - The question whether the commodity in question fell
within the description of commodity mentioned in the permit or not, is to be
proved by the prosecution - Failure by prosecution to discharge its burden -
The accused is entitled to benefit of doubt.

Shrinivas Pannalal Chokhani v. The State of Madhya Pradesh, 1954 AIR
(SC) 23 : 1954 CrLJ 253

Burden of proof - Possession of property disproportionate, to “known
sources of income of accused - Burden lies on proseeution toyprove -
Accused to account satisfactorily for the dispro- Pportionality of the
properties possessed.

During the course of gathering of the material, it dées"happen that the
officer concerned or other person may be questioned orf other queries made.
For the formation of a prima facie opinion that an“efficer may be guilty of
criminal misconduct leading to the filing ‘of thefirst information report, there
is no provision in law or otherwige “which makes it obligatory of an
opportunity of being heard toybe“given™® a person against whom the report
is to be lodged. That such ‘satisfactory account had to be rendered before a
Court.

Clause (e) createst &, Statutory offence which must be proved by the
prosecution. It ig fom the prosecution to prove that the accused or any
person onghisybehalf has been in possession of pecuniary resources or
property disproportionate to his known sources of income. When that onus
is discharged by the prosecution, it is for the accused to account
satisfactotily for the disproportionality of the properties possessed by him.
The Section makes available statutory defence which must be proved by the
accused. It is a restricted defence that is accorded to the accused to account
for the disproportionality of the assets over the income. But the legal burden
of proof placed on the accused is not so onerous as that of the prosecution.
However, it is just not throwing some doubt on the prosecution version. The
legislature has advisedly used the expression “satisfactorily account”. The

emphasis must be on the word “satisfactorily”. That means the accused has
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to satisfy the Court that that his explanation is worthy of acceptance. The
burden of proof placed on the accused is an evidential burden though not a
persuasive burden. The accused, however, could discharge that burden of
proof “on the balance of probabilities” either from the evidence of the
prosecution and/or evidence from the defence.

State of Maharashtra and others v. Ishwar Piraji Kalpatri and others,: 1996
AIR (SC) 722

Burden of proof - Presumption of knowledge of natural consequences
of one's act as also of law - Burden of proving the exception, by“way of
insanity is on the accused which is though not as heavyas, presecttion but
must be discharged by producing cogent material.

Oyami Ayatu v. The State of Madhya Pradesh, 1974AIR (SC#216

Burden of proof - Proof of guilt - Duty ofiprosecution to prove its own
case irrespective of falsehood in the defence/version.

The case of the prosecution hag however toybe tested independently of the
defence version and in a case ofythe present nature which depends for its
proof on direct testimony, falsitytef the defence will not help the prosecution
to establish its own case. It iSatherefore necessary to consider whether the
evidence led by the presceution is sufficient to justify the order of conviction
and sentence.

Tika and ethéersw.\The State of U.P., 1974 AIR (SC) 155 Burden of proof -
Rash and megligent driving - The bus driver taking the bus on footpath has
a duty, toyexplain his conduct but the burden of proving the guilt remains on
prosecutién) who must prove it by cogent evidence which must be collected
by investigating agency with diligence.

No doubt when an accident like the present takes place one naturally
expects the driver concerned to explain the circumstances in which he was
obliged to take the bus on to the footpath and to strike against the electric
pole with such force, thereby killing one human being and injuring several
others. The satisfactory nature of the explanation to absolve him of his

criminal liability for the accident has, in such circumstances, to be

30|Page



-Dr. Ajay Nathani

appraised in the light of the entire evidence on the record. The onus of
course remains on the prosecution and does not shift to the accused. The
evidence of the bus, however, having mounted on to the footpath, which, in
the normal course, does not happen, is admissible and has to be duly taken
into account in understanding and evaluating the entire evidence led in the
case and in appraising the value of the explanation given by the accused for
his compulsion which resulted in the accident. Parties could not control the
court's discretion to have before it further evidence if it wasgeonsidered
necessary for finding the truth for promoting the cause of justice. Justice
would fail not only by unjust conviction of the innocent buat,alse by‘acquittal
of the guilty for unjustified failure to produce available evidence. On the
existing record we find the evidence to be inadequate™afid unsafe for
convicting the appellant. This, however, is enfirely ddegto the faulty and
inefficient investigation, for which no justificatien i§ forthcoming.
Nageshwar Sh. Krishna Ghobe v. State of Maharashtra, 1973 AIR (SC) 165
Burden of proof - Rebuttal of pmesumptionsdagainst the accused - The
burden of proving that death waginot gntaccount of dowry is on the accused.
There is direct evidence that omyl7theMay itself, there was quarrel at the
house of her sister with theldeceaseddand her husband. The quarrel between
the deceased and herjhusbanddwas tried to be explained as some other
quarrel which should¥ot, constitute to be a quarrel in connection with the
dowry or demand ofadewry in connection with the marriage. We find that
Section 8-4A of%the aforesaid 1961 Act which came into force w.e.f. 2nd
October, 1985%ox taking or abetting any dowry, the burden to explain is
placéd on such person against whom the allegation of committing an offence
is made.WSimilarly, under Explanation to Section 113-B of the Indian
Evidence Act, which was also brought in by the aforesaid Act No. 43 of
1986, there is presumption that such death is on account of dowry death.
Thus the burden, if at all, was on the accused to prove otherwise.
Hence, for creating doubt or granting benefit of doubt, the evidence was to
be such which may lead to such doubt. We do not find that present is a case

where any benefit of doubt results at least against the husband.
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Pawan Kumar and others v. State of Haryana, 1998 AIR (SC) 958 Burden
of proof - Receipt of money not due as legal remuneration - Burden shift
on the person receiving to prove that it was received under a lawful
transaction.

Once it is established that the accused person has received a sum of
money which was not due to him as a legal remuneration. Of course, it is
open to that person to show that though that money was not due to him as
legal remuneration it was legally due to him in some other maamer or that
he had received it under a transaction or an arrangement which was%awful.
The burden resting on the accused person in such a case,would net be as
light as it is where a presumption is raised under Section 114 of Evidence
Act and cannot be held to be discharged merely by reason%ef the fact that
the explanation offered by the accused is reasonable aadfprobable. It must
further be shown that the explanation is a_tride,one. The words unless the
contrary is proved' which occur in“this" previsionanake it clear that the
resumption has to be rebutted bygmproef amd not by a bare explanation
which is merely plausible A faotris saidyto Be proved when its existence is
directly established or when“upon, the“material before it the Court finds its
existence to be so probaBle that “a reasonable man would act on the
supposition that it exi§ts. Unless; therefore, the explanation is supported by
proof, the presumption \created by the provision cannot be said to be
rebutted.

M. Sundegameonthy v. State of Tamil Nadu through Inspector of Police, 1990
AIR (SC) 1269

Butden)of, proof - Sanction for prosecution - Application of mind - The
burden offproving that the requisite sanction has been obtained, rests on
the prosecution.

Madan Mohan Singh v. State of Uttar Pradesh, 1954 AIR (SC) 637 : 1954
CrLJ 1656

Burden of proof - Statutory presumption - The burden of disproving the
presumption is not as much as on the prosecution to prove the guilt of

accused - Both cannot be equated.
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The presumption raised, cannot be equated with the degree and character
of proof which under Section 101, Evidence Act rests on the prosecution.
While the mere plausibility of an explanation given by the accused in his
examination under Section 342, Cr.P.C. may not be enough, the burden on
him to negate the presumption may stand discharged, if the effect of the
material brought on the record, in its totality, renders the existence of the
fact presumed, improbable. In other words, the accused may rebut the
presumption by showing a mere preponderance of probability inghis favour;
it is not necessary for him to establish his case beyond a reasgnable deubt.

If the story set up by the prosecution inherently militatesWagainst or is
inconsistent with the fact presumed, the presumption will) b& rendered
sterile from its very inception, if out of judicial courtesy it camfiot be rejected
out of hand as still-born.

Trilok Chand Jain v. State of Delhi, 1977 AIR (8C)©66

Burden of proof - Stolen property - Mcre possession itself is not sufficient
- It must be shown that articles wene usSed esdintended to be used as also
there was cause for reasonable s@spiciomof its being stolen.

Kashmirilal v. The State of UttanPradesh, 1970 AIR (SC) 1868

Confession

Confession - Admissibility - Confession in the course of investigation,
except in limitedteifcumstances, is not admissible.

A statement omycenfession made in the course of an investigation may be
recofdedy Byha Magistrate under Section 164 of the Code of Criminal
Proceduressubject to the safeguards imposed by the section. Thus, except as
provided by Section 27 of the Evidence Act, a confession by an accused to a
police officer is absolutely protected under Section 25 of the Evidence Act,
and if it is made in the course of an investigation, it is also protected by
Section 162 of the Code of Criminal Procedure, and a confession to any
other persons made by him while in the custody of a police officer is
protected by Section 26, unless it is made in the immediate presence of a

Magistrate. These provisions seem to proceed upon the view that confessions
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made by him while he is in the custody of a police officer are not to be
trusted, and should not be used in evidence against him. They are based
upon grounds of public policy, and the fullest effect should be given to them.
Aghnoo Nagesia v. State of Bihar, 1966 AIR (SC) 119

Confession - Admissibility - Confession made to Police which found the
basis of FIR is not admissible in evidence.

Khatri Hemraj Amulakh v. The State of Gujarat, 1972 AIR (SC) 922
Confession - Admissibility - Confession recorded during investigation by
Magistrate not competent to record the same - The confession@l‘statement is
inadmissible.

Nika Ram v. The State of Himachal Pradesh, 1972 AIR (SC) 2077 Confession
- Admissibility - Confessional statement made by way of letteér addressed to
Sub-Inspector - Presence or absence of Sub-Inspector atgthe time of writing
of letter, if relevant,

No doubt the letter contains a confession andjis alse addressed to a police
officer. That cannot make it a confession, made to a police officer which is
within the bar created by Section 25 ©f%he ‘Evidence Act. The police officer
was not nearby when the letten, wasWwritten or knew that it was being
written. In such circumstancesWquite obviously the letter would not have
been a confession to the policéyefficer if the words "Sub- Inspector" had not
been written. Nor do we“think it can become one in similar circumstances
only because the, woésds "Sub-Inspector” had been written there. It would
still have net beén a confession made to a police officer for the simple reason
that it wastnot'seymade from any point of view.

I do‘aot sce&ywhy a confession cannot be made to a police officer unless he is
present ifithe immediate vicinity of the accused. A confession can be made
to a police officer by an oral message to him over the telephone or the radio
as also by a written message communicated to him through post, messenger
or otherwise. The presence or absence of the police officer near the accused
is not decisive on the question whether the confession is hit by Section 25. A
confession to a stranger though made in the presence of a police officer is
not hit by Section 25. On the other hand, on a confession to a police officer

is written the ban of Section 25, though it was not made in his presence. A
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confessional letter written to a police officer and sent to him by post,
messenger or otherwise is not outside the ban of Section 25 because the
police officer was ignorant of the letter at the moment when it was being
written.

Sita Ram v. State of Uttar Pradesh, 1966 AIR (SC) 1906

Confession - Admissibility - Ingredients to attract the prohibition on
admissibility.

To attract the prohibition enacted in Section 24, Evidence Actgthese facts
must be established:

(i) that the statement in question is a confession;

(ii) that such confession has been made by an accuse %

(iii) that it has been made to a person in authority;

(iv) that the confession has been obtained by\xeaso ny inducement,
threat or promise proceeding from a perso

(v) such inducement, threat or proras ,

against the accused person;

(vi) the inducement, threa stiin the opinion of the Court be

sufficient to give the accusec nds, which would appear to him

reasonable, for supposing ing it he would gain any advantage or
avoid any evil of a terfiporal
him. ®

of Maharashtra, 1976 AIR (SC) 1167 : 1976 (3)

(SC) 165 : 1976 SCC (Cr) 278

e in reference to the proceedings against

Veera Ibrahim v:
SCR 672 :
Confe

oth

issibility - Scope of - Confessional statement containing
bout motive, preparation, opportunity etc. of the crime - Every
admissio incriminating fact is part of confession.

A confession may be defined as an admission of the offence by a person
charged with the offence. A statement which contains self-exculpatory
matter cannot amount to a confession, if the exculpatory statement is of
some fact which, if true, would negative the offence alleged to be confessed.
If an admission of an accused is to be used against him, the whole of it

should be tendered in evidence, and if part of the admission is exculpatory
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and part inculpatory, the prosecution is not at liberty to use in evidence the
inculpatory part only.

A confession may consist of several parts and may reveal not only the actual
commission of the crime but also the motive, the preparation, the
opportunity, the provocation, the weapons used, the intention, the
concealment of the weapon and the subsequent conduct of the accused. If
the confession is tainted, the taint attaches to each part of it. It is not
permissible in law to separate one part and to admit it in evideneeg,as a non-
confessional statement. Each part discloses some incriminating faet, i.e.,
some fact which by itself or along with other admitted, orfyproved facts
suggests the inference that the accused committed theicrime, and though
each part taken singly may not amount to a confession, eac¢hfof them being
part of a confessional statement partakes of theicharactesfof a confession. If
a statement contains an admission of an_offénce) not?only that admission
but also, every other admission of an iAcriminating fact contained in the
statement is part of the confession.

Aghnoo Nagesia v. State of Bihar@l 966'AIR (SE) 119

Confession - Admissibility 9 Statementfmade by accused to the doctor who
examined him about the cause ofjinjury is admissible.

Ammini and others vSState “ofgKerala, 1998 AIR (SC) 260 Confession -
Appreciation of - Aeccptance of inculpatory portion while ignoring the
improbable exculpatery portion - Conviction on the basis of confession,
affirmed.

In this, case thejexculpatory part of the statement in Ex. 6 is not only
inhetently imyprobable but is contradicted by the other evidence. According
to this statement, the injury which the appellant received was caused by the
appellant's attempt to catch hold of the hand of Lal Mohan Sharma to
prevent the attack on the victim. This was contradicted by the statement of
the accused himself under Section 342 Cr.P.C. to the effect that he had
received the injury in a scuffle with a herdsman. The injury found on his
body when he was examined by the doctor on 13th October 1961 negatives
both these versions. Neither of these versions accounts for the profuse

bleeding which led to his washing his clothes and having a bath in the river
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Patro, the amount of bleeding and the washing of the blood-stains being so
considerable as to attract the attention of Ram Kishore Pandey, P.W. 17 and
asking him about the cause thereof. The bleeding was not a simple one as
his clothes all got stained with blood as also his books, his exercise book
and his belt and shoes. More than that the knife which was discovered on
his person was found to have been stained with blood according to the
report of the Chemical Examiner. According to the post-mortem report this
knife could have been the cause of the injuries on thegwictim. In
circumstances like these there being enough evidence [(to), rejeet the
exculpatory part of the statement of the appellant in Exqg6 the High Court
had acted rightly in accepting the inculpatory part_and pie€ing”the same
with the other evidence to come to the conclusion that the appellant was the
person responsible for the crime.

Nishi Kant Jha v. State of Bihar, 1969 AIR (SC)%422

Confession - Appreciation of - Admissignyof a)person amounting to
confession must be used either as agwhole osgiot at all - It cannot be split
up to use a part of it against its makert

Hanumant Govind NargundRer ‘and awéther v. State of Madhya Pradesh,
1952 AIR (SC) 343

Confession - Appreciation™wof - Inculpatory part of confession not
inextricably linked te%exculpatory part - Inculpatory part can be relied for
conviction.

Inculpatory, party,of the statement could be accepted even though the
exculpatory, parof the statement of the accused was rejected.

We find\that) the inculpatory part of statement Ex. A of the accused is
distinct afhd severable from the exculpatory part. The present is not a case
wherein the two parts of the statement are inextricably linked together and
it is not possible to accept one part without accepting the other part. In
case, the court finds the exculpatory part of the statement of the accused to
be inherently improbable, there is no reason why the other part of the
statement which implicates the accused to be inherently improbable, there

is no reason why the other part of the statement which implicates the
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accused and which the court sees no reason to disbelieve, should not be
accepted.

Jethamal Pithaji v. The Assistant Collector of Customs, Bombay and another,
1974 AIR (SC) 699

Confession - Appreciation of - The confession of the accused has to be
taken as a whole and the exculpatory part cannot be thrown adide.

Devku Bhikha v. State of Gujarat, 1995 CrLJ 3975 : 1995 AIR (SC) 2171 :
1996(1) CCR 221

Confession - Distinction with dying declaration - (Principles of
appreciation. Sometimes, attempts have been made teogpequate™a dying
declaration with the evidences of an accomplice or the evidence furnished by
a confession as against the maker, if it is retractedjiand aswagainst others,
even though not restricted. But in our opinion, ‘it is notwight in principle to
do so.

Though under Section 133 of the Evidence Ae€g, it iSynot illegal to convict a
person on the uncorroborated testimenyef angaccomplice, illustration (b) to
Section 114 of the Act, lays dowmpas afrule ofyprudence based on experience,
that an accomplice is unworthy of creditftinless his evidence is corroborated
in material particulars and ‘this has now been accepted as a rule of law.

The same cannot be said of a“dying declaration because a dying declaration
may not, unlike a confession,”or the testimony of an approver, come from a
tainted source. If a“dying declaration has been made by a person whose
antecedentg are'as‘doubtful as in the other cases, that may be a ground for
looking, upon itWwith suspicion, but generally speaking, the maker of a dying
declasationycannot be tarnished with the same brush as the maker of a
confessiofior an approver.

Khushal Rao v. State of Bombay, 1958 AIR (SC) 22

Confession - Evidentiary value - Principles of considering confession.

A confession can only be used to "lend assurance to other evidence against a
co-accused.

Where there is evidence against the co-accused sufficient, if believed, to
support his conviction, then the confession may be thrown into the scale as

an additional reason for believing that evidence.
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The proper way to approach a case of this kind is, first to marshall the
evidence against the accused excluding the confession altogether from
consideration and see whether, if it is believed, a conviction could safely be
based on it. If it is capable of belief independently of the confession, then of
course it is not necessary to call this confession in aid. But cases may arise
where the Judge is not prepared to act on the other evidence as it stands
even though, if believed, it would be sufficient to sustain a conviction. In
such an event the Judge may call in aid the confession and uggyit to lend
assurance to the other evidence and thus fortify himself in (believing what
without the aid of the confession he would not be preparedgto aecepte
Kashmira Singh v. The State of Madhya Pradesh, 1952 _AIR (SC]\159
Confession - FIR with police - Admissibility - Firstinformation amounting
to confessional statement is not receivable in evidence.

If the first information report is given by the aecused to6 a police officer and
amounts to a confessional statement, proofsof, the ‘¢onfession is prohibited
by Section 25. The confession includes not only the admission of the offence
but all other admissions of iacriminatingy facts related to the offence
contained in the confessiohal “statetmeént. No part of the confessional
statement is receivable in\evideémcedexcept to the extent that the ban of
Section 25 is lifted by Section 2%

Aghnoo Nagesia v, State of Bihar, 1966 AIR (SC) 119

Confession - Place of recording - Confession recorded by Magistrate in Jail
is admissible as'it,i§ a curable irregularity.

No doubt ‘the “@gnfession was recorded in jail though ordinarily it should
havesbeen ‘tecorded in the Court House, but that irregularity seems to have
been made) because nobody seems to have realized that that was the
appropriate place to record it but this circumstance does not affect in this
case the voluntary character of the confession.

Hem Raj Devilal v. The State of Ajmer, 1954 AIR (SC) 462 Confession - Place
of recording - Effect of - Confession recorded in jail contrary to the rules
framed by State Government - No exceptional reasons rendering it not

possible to record confession in Court - Reliance on confession, not proper.
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The standing orders issued by the Government of Uttar Pradesh which are
printed as Appendix 19 at page 566 of Manual of Government Orders Uttar
Pradesh (1954 Edition) that confessions may ordinarily be recorded in open
Court and during court hours unless for exceptional reasons it is not
feasible to do so. This is a very important provision which emphasises that
the Magistrate in recording confession is exercising part of his judicial
function in the manner prescribed by law. One of these instructions also
stated that the Magistrate should enquire the reason why thegaccused is
making the confession knowing that it may be used agdinst hima, The
Magistrate has appended the usual certificate that she was,satisfiedythat the
accused made the confession voluntarily. Quite clearly the Magistrate is an
inexperienced officer.

Ram Chandra and another v. State of Uttar Pradésh, 195%GAIR (SC) 381
Confession - Proof of - Necessity of examination of Magistrate -
Presumption of validity of - Circumstance feryexamining the Magistrate as
witness.

The learned Magistrate hag put tethe@&ceused all the necessary questions to
satisfy himself that the conféssion, wasWwoluntary. He has also appended the
necessary certificate. We do nog aecept Shri Jain's submission that the
learned magistrate shéuld havegbeen examined as a witness. Section 80 of
the Evidence Act makes, the® examination of Magistrate unnecessary. It
authorises the Ceourtyte presume that the document is genuine, that any
statementsgas tonthe circumstances under which it was taken are true and
that such eonfession was truly taken in accordance with law.

The Magistsate has appended a certificate that he was satisfied that the
confessiofl was voluntary. No circumstance has been brought out in the
evidence justifying the calling of the Magistrate as a witness. We do not
think that the circumstances of the justify any comment on the alleged
failure of the prosecution to examine the Magistrate as a witness.

Madi Ganga v. State of Orissa, 1981 AIR (SC) 1165

Confession - Recording of - Executive Magistrate - Conferment of judicial
functions by Executive Magistrate is not opposed to fundamental principle of

governance contained in Article 50 of the Constitution - Sub-section (3) of
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Section 20 of the TADA does not offend Articles 14, 21 of Constitution -
Criminal Procedure Code, 1974 - Section 164.

The Executive Magistrates while exercising their judicial or quasi-judicial
functions though in a limited way within the frame of the Code of Criminal
Procedure, which judicial functions are normally performed by Judicial
Magistrate can be held to be holding the judicial office. Therefore, the
contention of the learned counsel that the conferment of judicial functions
on the Executive Magistrate and Special Executive Magistrate isgepposed to
the fundamental principle of government contained in Article, SO%of the
Constitution cannot be countenanced. Resultantly, we hold.that subssection
(3) of Section 20 of the TADA does not offend either Asticle4 “or 21 and
hence this sub-section does not suffer from any constitutionalfinvalidity.
Though we are holding that this Section is constitutienally valid, we, in
order to remove the apprehension expressed bypthe learned counsel that the
Executive Magistrates and the Special EXecutive Magistrate who are under
the control of the State may met ®Be ‘having judicial integrity and
independence as possessed by the Judicial Magistrate and the recording of
confessions and statements by theose Exe€cutive Magistrates may not be free
from any possible oblique motivey are of the opinion that it would be always
desirable and appreciable thatga confession or statement of a person is
recorded by the Judicial ' Magistrate whenever the Magistrate is available in
preference to the Exeeutive Magistrates unless there is compelling and
justifiable geason, to get the confession or statement, recorded by the
Executive or Special Executive Magistrates.

Kartax, Singh-v. State of Punjab, 1994 CrLJ 3139

Confession)- Procedure - Protection from coercion or inducement.
Sections 24 to 26 form a trio containing safeguards against accused persons
being coerced or induced to confess guilt. Towards that end Section 24
makes a confession irrelevant in a criminal proceeding if it is made as a
result of inducement, threat or promise from a person in authority, and is
sufficient to give an accused person grounds to suppose that by making it
he would gain any advantage or avoid any evil in reference to the

proceedings against him. Under Section 25, a confession made to a Police
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Officer under any circumstances is not admissible in the evidence against
him. Section 26 provides next that no confession made by a prisoner in
custody even to a person other than a Police Officer is admissible unless
made in the immediate presence of a Magistrate.

Kanda Padayachi v. State of Tamil Nadu, 1972 AIR (SC) 66

Confession - Procedure - Time for reflection before recording confession
- Necessity to ensure that the accused is completely free from the influence
of Police.

It will be seen that how much time for reflection should befallowedyto an
accused person before recording his confession, is a questien which'depends
on the circumstances of each case. The object of giuing Such time for
reflection to the accused, is to ensure that he is completely¥ffee from Police
influence. If immediately before the recording ofithe confession, the accused
was in judicial custody beyond the reach of thé&investigating police for some
days, then such custody from its” very nature, “tnay itself be a factor
dispelling fear or influence of the pelicedromgthe mind of the accused. In
such a case, it may not be necegssaryftopsend back the accused person for
any prolonged period to Jail og Judicial¥Bock-up.

Shankaria v. State of Rajasthan, 3978 AIR (SC) 1248

Confession - Retractéd confession - Corroboration - No hard and fast rule
about necessity of confession‘@an be laid down - It is a matter of general rule
of prudence which réguires corroboration in a particular case.

Muthuswami viState of Madras, 1954 AIR (SC) 4

Confession, - ‘Extra judicial - Accused confessing murder of wife to the
unclgand ‘eégusin of his wife who were not persons in authority - Confession
does not suffer from any legal infirmity.

Darshan Lal v. State of Jammu and Kashmir, 1975 AIR (SC) 898 Confession
- Extra judicial - Artificial evidence to prove the confession - Unnatural
conduct of witnesses - No reliance can be placed on such extra judicial
confession.

The evidence in this regard is so artificial that it is not safe to place any
reliance on the same. According to P.W. 3 when several weeks after the

incident and when rumours were afloat in the village. P.W. 7 came and
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informed her about the information given by her son P.W. 2 that the
appellant has killed his father- in-law and buried him in the field. On this
P.W. 3 is stated to have asked the appellant whether the rumour is true and
the appellant confessed that he murdered his father-in-law and his body
was buried in the field. Similarly P.W. 5 states that a long after the incident,
she found the appellant one day in a very distressed mood and when she
asked him the reason, the appellant stated to her that he had killed her

father. The evidence regarding this confession stated to have b made to

5. Their
hey did not

basis that the appellant had made any confession t
evidence appears to be somewhat unusual and mechani
evince any anxiety about the whereabouts of the dece after he failed to
return to the house within a reasonable “ti I view of the above

circumstances, it is not safe to place’e ianc theig evidence.
Duvvur Dasaradharamareddy v. Th a ra Pradesh, 1971 AIR (SC)
1461 %

Confession - Extra judicialy- nfe n proved to be voluntary can be
N

An extra-judicial co n,‘f voluntary, can be relied upon by the Court

relied along with other evid not necessary for witness to give exact

words used in confess

along with other,e ce in convicting the accused. The confession will
have to be gro t like any other fact. The value of the evidence as to the
confession{ju e any other evidence, depends upon the veracity of the
wit m it is made. It is true that the Court requires the witness to
give the al words used by the accused as nearly as possible, but it is not
an invariable rule that the Court should not accept the evidence, if not the
actual words but the substance were given.

It is for the Court having regard to the credibility of the witness, his capacity
to understand the language in which the accused made the confession, to
accept the evidence or not.

Mulk Raj v. The State of U.P., 1959 AIR (SC) 902
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Confession - Extra judicial - Corroboration by evidence of complainant -
Conviction not impermissible.

The learned Judge is not right in observing that it was not safe to base a
conviction on an extra-judicial confession. The conviction in this case was
not based merely on the extra- judicial confession. There was the evidence of
the complainant against the respondent. The extra-judicial confession
strongly corroborated that statement. The document too, therefore, was
admissible in evidence and had been wrongly ignored by the learmed Judge.
The State of Gujarat v. Vinaya Chandra Chhota Lal Pathi, 196 Ff AIR (S@), 778
Confession - Extra judicial - Corroboration - Blood staims <3The%blood of
deceased found on the clothes, hands and knife in_the hand of accused
corroborated the one line extra judicial confession -{Explanation of accused
that the deceased was already injured when he‘entered¥iieé room and blood
stains caught in attempting to wake her upy net accepted - Conviction
affirmed.

Radhabai lives very close to the place of ocedrrence, while the other two
witnesses work in the factory which gs%located in one of the rooms of the
Chawl wherein the occurrence toek plaee. According to these witnesses, the
accused with a knife inThis "hand came and enquired regarding the
whereabouts of Ganpdt, The aeetised also told them that he had murdered
that woman. There(lis ‘mothing unnatural or improbable in the above
statement of thelaccased which was made immediately after the murder of
the deceased. TheGthree witnesses had no particular animus against the
accused and aftes having been taken through their evidence, we find a ring
of trath 1n it

In additionto the evidence of the above-mentioned three witnesses, we have
the statement of Ganpat PW that the accused came armed with a knife to
the witness. The witness on seeing the accused in a threatening mood ran
away. The fact that the accused after arming himself with a knife ran after
Ganpat is also admitted by the accused. This circumstance lends further
assurance to the testimony of Radhabai, Pandurang and Shankar.

We find that the clothes of the accused, who was arrested by the police soon

after the occurrence, were found to be stained without blood. The accused
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was also soon after the occurrence seen sitting in front of the room in which
the dead body of the deceased was lying with a blood-stained knife in his
hand. These facts, which are not disputed by the accused, furnish
additional corroboration to the evidence relating to the extra-judicial
confession made by the accused, furnish additional corroboration to the
evidence relating to the extra-judicial confession made by the accused. The
explanation furnished by the accused regarding the blood-stains on his
clothes and the blood-stained knife in his hand is not at all conwmincing and
has been rightly rejected by the High Court.

Kashinath Krishna Jadhav v. State of Maharashtra, 1973 AIR (SC) 1219
Confession - Extra judicial - Corroboration - Necessity, of.

Law does not require that the evidence of an extra judicial cémfession should
in all cases be corroborated. in the instan€e casejpmthe extra judicial
confession was proved by an independent witneSs who was a responsible
officer and who bore no animus against'the‘appellants. There was hardly
any justification for the Sessions Judge te disbelieve the evidence of Balbir
Singh particularly when the extpa judicial Genfession was corroborated by
the recovery of an empty fromptheyplacewdf occuirrence.

Piara Singh and others v. State of,Punjab, 1977 AIR (SC) 2274 Confession -
Extra judicial - Corroborationyg Necessity of - Conviction on the basis of
confession without inSistfing on corroboration - Permissibility.

The evidence furnished\by the extra-judicial confession made by the accused
to witnesses canhot,be termed to be tainted evidence and if corroboration is
required itjis omly by way of abundant caution. If the Court believes the
witnésses, before whom the confession is made and it is satisfied that the
confessiofiwas voluntary, then in such a case conviction can be founded on
such evidence alone.

Maghar Singh v. State of Punjab, 1975 AIR (SC) 1320

Confession - Extra judicial - Corroboration - Necessity of - Murder of wife
and children confessed to a close friend whose testimony was found to be
reliable.

State of U.P. v. M.K. Anthony, 1985 AIR (SC) 48
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Confession - Extra judicial - Improper rejection by trial court - The

police not examining the witness to whom alleged confession was made -

Extra judicial confession rightly rejected by the trial court - Reversal of

acquittal by High Court is not proper.

Sonia Bahera v. State of Orissa, 1983 AIR (SC) 491

Confession - Extra judicial - It is a weak piece of evidence - Introduction of

false prosecution storey would further affect the credibility of extra judicial

confession.

Jagta v. State of Haryana, 1974 AIR (SC) 1545

Confession - Extra judicial - It is a weak piece of eviden iance, cannot

be placed unless it is plausible and inspires confiden

The State of Punjab v. Bhajan Singh and others, 1975 Cr : 1975 AIR

(SC) 258 : 1975(4) SCC 472 : 1975(1) SCR 747

Confession - Extra judicial - Necessity to asc in, th&®credential of witness
ordsQused - Acceptance of

of exact words, the reason

proving the confession as also th? c

evidence without passing the text o

or motive for confession and t %

Extra judicial confession co h eenl acted upon specially without

a
elected for reposing confidence -

corroboration.

Heramba Brahma and‘anothe tate of Assam, 1983 CrLJ 149 : 1982 AIR
(SC) 1595 : 1983 C . 1882 CrLR (SC) 502 : 1983 SCC (Cr) 40 : 1983
BBCJ 6 : 1983 ( s 150

Confessiong,- judicial - Possibility of inducement, threat or promise
from a person uthority has to be determined from the point of view of the
accused:

Satbir St and another etc. etc. v. State of Punjab, 1977 CrLJ 985 : 1977
AIR (SC) 1294 : 1977 CrLR (SC) 211 : 1977 CAR 147 : 1977 SCC (Cr) 333
Confession - Extra judicial - Principles for consideration - Necessity of
corroboration.

Before the court will act on extra judicial confession the circumstances
under which the confession is made, the manner in which it is made, the

persons to whom it is made will be considered along with two rules of
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caution. First, whether the evidence of confession is reliable and secondly
whether it finds corroboration.

Wakil Nayak v. The State of Bihar, 1972 CrLJ 566 : 1971(3) SCC 778 : 1972
CAR 1 : 1972 Pat LJR 248

Confession - Extra judicial - Probative value - Such confession cannot be
presumed in law to be a weak type of evidence - It depends of the facts and
circumstances of each case.

The learned Sessions Judge has brushed aside their evidence b

that their statements constituting an extra-judicial confessio

type of evidence. This is a wrong view of the law. It is no

to start with a presumption that extra-judicial confessi weak type of

evidence. It would depend on the nature of the cum es, the time

when the confession was made and the credibility witnesses who
) )

speak to such a confession.
Narayan Singh and others v. State o’ P, C 1862 : 1985 AIR (SC)
1678 : 1985 CrLR (SC) 404 : C 0 : 1985 (2) Crimes 604 :

198
1989 CAR 235
Confession - Extra judicia te made to superior officer by the
A

accused who was a sepoy y - Senior officer not inimical to the
accused - Corroboration by re of head of deceased on the disclosure of
accused - Confessio e Pelied for conviction.

Vinayak Shivaji
(SC) 1096 4
UP CrR 3

ate of Maharashtra, 1998 CrLJ 1558 : 1998 AIR
C (Cr) 610 : 1998 CrLR (SC) 83 : 1998 CAR 84 : 1998

Confessi xtra judicial - Voluntary nature - Before relying on confession
the Courtdmust be satisfied that it is voluntary.

One stage of the investigation suspected of complicity in this murder and,
therefore, he should be treated no better than an accomplice. In our opinion,
this criticism is not justified. An unambiguous confession, if admissible in
evidence, and free from suspicion suggesting its falsity, is a valuable piece of
evidence which possesses a high probative force because it emanates
directly from the person committing the offence. But in the process of proof

of an alleged confession the court has to be satisfied that, it is voluntary, it
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does not appear to be the result of inducement, threat or promise as
contemplated by Section 24, Indian Evidence Act and the surrounding
circumstances do not indicate that it is inspired by some improper or
collateral consideration suggesting that it may not be true. For this purpose,
the court must scrutinise all the relevant factors, such as, the person to
whom the confession is made, the time and place of making it, the
circumstances in which it is made and finally the actual words used.
Thimma v. The State of Mysore, 1971 CrLJ 1314 : 1971 AIR 4SC) 1871 :
1971(1) SCR 215 : 1970(2) SCC 105 : 1971 Mad LJ (Cri) 336

Confession - Extra judicial confession - Accused absconding fer four years
before making the confession - One of the witnesses_produced to’prove the
confession not supporting the prosecution case -{\ConfesSsion cannot be
relied.

Kansa Behera v. State of Orissa, 1987 CrLJ"B85% : 1987 AIR (SC) 1507 :
1987 SCC (Cr) 601 : 1987 CrLR (SC)'389% 198% CAR\212 : 1987 (2) Rec CrR
157

Confession - Extra judicial, confessiongd~ " Admissibility - No reason existing to
falsely implicate the accusedy: Even thetigh the extra judicial confession is
not looked upon with favout,- Comviction in the circumstances is not illegal.
Extra-judicial confessions are®mot usually considered with favour but that
does not mean thatWsuch a eonfession coming from a person who has no
reason to state falselypand™to whom it is made in circumstances which tend
to supportdis stateément, should not be believed.

There is no, enthity between Ujagar Singh and the appellant and, therefore,
no goed reason existed for Ujagar Singh to state falsely.

The evidénce of the appellant's having enmity with Sheo Sahai, the
appellant's conduct in purchasing a sword and delivering it stained with
human blood to the Police and the appellant's confession to Ujagar Singh,
fully establish that the appellant did commit the murder of Sheo Sahai. We
are therefore of opinion that he has been rightly convinced of the offence
under Section 302, I.P.C., and has been awarded the proper sentence.

Ram Singh v. State of Uttar Pradesh, 1967 CrLJ 9 : 1967 AIR (SC) 152 : 1962
Supp (2) SCR 203 : 1962 All LJ 302
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Confession - Extra judicial confession - It is a very weak type of evidence -
Strong corroborating circumstances should be there to sustain conviction.
The case of the prosecution arrests on retracted extra judicial confession. It
is well settled that the retracted extra judicial confession is a very weak type
of evidence and strong corroborating circumstances should be there. Before
we proceed further, it is necessary to examine whether the death was a
homicidal one. Unfortunately, for the prosecution, the body was recovered
20 days later and it was in a highly decomposed state. The dector (S.B.
Raha) who conducted the post-mortem found only fracture™ef the, third
Cervical Vertibra of the spine and no other injuries. He neted that the same
could not be ascertained whether it was the ante-mortem of) post-mortem
injury. No doubt, in his further deposition he has ‘answerédto a question
that the injury was sufficient in the ordinary €ourse ofg@ nature to cause
death. The answer given does not in any_manmer improve the prosecution
case, in view of the fact that the doctor couldWot categorically say whether
the fracture was ante-mortem or pest-moxtemsThat apart, according to PW
11, the accused is alleged to have confeSsed‘that he hit the deceased on the
head and other parts of the&ybody. Butithe doctor did not find, as noted
above, any fracture of the skull '@k any other internal injuries. Therefore, the
version as per the extfa judicialgfonfession is inconsistent with the medical
evidence. The extra‘judicial “¢onfession should be taken as a whole and
should not sufferfrom, any infirmity even if it is to be acted upon. But in this
case we find thatthe belated confession itself becomes doubtful in the light
of the medical“evidence apart from being the same retracted. We think it is
highly, unsaiéito sustain the conviction.

Chhittar v&State of Rajasthan, 1994 CrLJ 245 : 1994 AIR (SC) 214 : 1995
SCC (Cr) 248

Confession - Extra judicial confession - Joint confession by several accused
persons - No corroboration by any other evidence of circumstances or the
motive - Unlikely circumstance of joint confession - Conviction cannot be
based on such confession alone - Penal Code, 1860 - Section 302 -

Conviction on confession.
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Evidence of P.W.6, who only testified about it, is improbale and lacking in
credence. It does not stand to reason - rather it seems odd - that all the four
accused persons should be seized at the same time by a mood to approach
P.W.6 to make a joint confession. It is significant to note that they had no
particular relationship or connection with P.W.6, so as to confide in him and
take his assistance for surrendering before the police. If really, they wanted
to surrender - as is the evidence of P.W.6 - we fail to understand why

instead of going to the Police they would approach him and rt out a

confession before him.

Surinder Kumar v. State of Punjab, 1999 CrLJ 267 : 1999 ) 215 :
1999 (SCC) (Cr) 33 : 1998(2) Raj LW 201 : 1998(4) Crime : 1999(1) Rec
CrR 164 <

Confession - Extra judicial confession - Requitemen witness should

give actual words used by accused is not_i iable Ot depends upon the

satisfaction of the Court.

®
An extra-judicial confession, if volumtaryy, c e relied upon by the court
alone with other evidence in vi accused. The value of the
evidence as to the confessiomydepends“@pon the veracity of the witnesses to

whom it is made. It is true

heédcourt requires the witness to give the

actual words used byf\the a d as nearly as possible but it is not an

invariable rule that ouft should not accept the evidence, if not the
actual words bu stance were given. It is for the court having regard
to the credibili e witness to accept the evidence or not. When the court
believes the w s before whom the confession is made and it is satisfied
that ssion was voluntary, conviction can be founded on such
evidence.

Baldev Raj v. State of Haryana, 1990 CrLJ 2643 : 1991 AIR (SC) 37 : 1991
SCC (Cr) 659 : 1991 CAR 57 : 1990 CrLR (SC) 664

Confession - Extra judicial confession - Retraction - Reliability - Evidence of
witness before whom extra-judicial confession was made not reliable - No
other circumstance to connect the accused with crime - Accused entitled to

benefit of doubt - Conviction and sentence set aside.
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There are many suspicious features in the evidence of PW-11. It becomes
highly doubtful as to why the accused should cover such a long distance
and go all the way to PW-11 to confess his crime and then immediately leave
his house. This is a retracted extra-judicial confession which is the sole
basis on which both the courts have relied and based the conviction. We are
not satisfied with the evidence of PW-11 and his conduct also throws any
amount of doubt about the truthfulness and the version given by him. If
P.W. 11's evidence becomes unreliable, then there is no other ciseumstance
to connect the accused with the crime. In the result, the appellant 1§, given
benefit of doubt and the conviction and sentence awarded, againstthim are
set aside.

Sakharam Shankar Bansode v. State of Maharashtra, 19947 CrLJ 2189 :
1994 AIR (SC) 1594 : 1994 SCC (Cr) 505

Confession - Extra judicial confession - Testimeny'ef the witness proving the
extra judicial confession - Witness did not dare, to make statement before to
the police during investigation but_deposed after two and half years in the
court - Since witness remained i@ custody ofithe accused mother, it was not
unlikely that witness did notidareyto make any statement at the initial stage
- Corroboration from evidence offether witnesses and from the extra-judicial
confession before pros@eution withiesses - No reason to discard the evidence.
Learned Senior Coumseél appearing for the appellants has, however,
contended that ‘the%evidence of the daughter of the deceased (P.W. 13)
should notgbe“aeecpted because she did not make any statement when the
police recordedWier statement when the dead body was discovered. But she
deposed ‘eniliyhafter two and a half years in the Court. It may be indicated
here that®B.W. 13 was under the custody of the mother and from her
evidence it transpires that she had to suffer great trauma on account of a
licentious and misguided mother and despite all imploration, she could not
persuade her mother to lead dignified life. She had to live with her mother
and accused No. 1 and it is not at all unlikely that at the initial stage she
did not dare making any statement about the said murder but when she
was cited as a witness, she wanted to make clean breast of the relevant facts

and stated the truth. Her evidence gets corroboration from the depositions of
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other witnesses and also from the extra-judicial confession proved by P.Ws.
1, 2, 3 and 4. We, therefore, do not find any reason to discard the evidence
of P.W. 13.

Pathan Fathima v. State of Andhra Pradesh, 1995 CrLJ 3613 : 1995 AIR (SC)
1958

Confession - Extra judicial confession - The confession made before close
relative - Delay in recording the statement of witness duly explained by the

investigating officer - Evidence of witness proving extra-judici

found to be reliable and truthful - Conviction on the basis
such witness, affirmed.

Ram Khilari v. State Rajasthan, 1999 CrLJ 1450 : 199
SCC (Cr) 376 : 1999 CrLR (SC) 123 : 1999(38) All Cr€, 455

02 : 1999

Confession - Scope of reliance - Conviction wit corroboration -
Permissibility. ®

It would be noticed that as a result.o Vvisi contained in Section

s amounting to evidence in

ed by the Court is evidence;

regarded as evidence tha eric sense because of the provisions of
Section 40, the fact s Mat is is not evidence as defined by Section 3 of
the Act. The result] refore, is that in dealing with a case against an
accused perso court cannot start with the confession of co-accused

person; it ‘wu gin with other evidence adduced by the prosecution and
med its opinion with regard to the quality and effect of the
e, then it is permissible to turn to the confession in order to
receive assurance to the conclusion of guilt which the judicial mind is about
to reach on the said other evidence.

It has been a recognised principle of the administration of criminal law in
this country for over half a century that the confession of a co-accused
person cannot be treated as substantive evidence and can be pressed into

service only when the court is inclined to accept other evidence and feels the

necessity of seeking for an assurance to support of its conclusion deducible
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from the said evidence. In criminal trials, there is no scope for applying the
principle of moral conviction or grave suspicion. In criminal cases where the
other evidence adduced against an accused person is wholly unsatisfactory
and the prosecution seeks to rely on the confession of a co-accused person,
the presumption of innocence which is the basis of criminal jurisprudence
assists the accused person and compels the Court to render the verdict that
the charge is not proved against him, and so, he is entitled to the benefit of
doubt.

Haricharan Kurmi v. State of Bihar, 1964(2) CrLJ 344 : 1964 S 184 :
1964 (6) SCR 623 : 1964 BLJR 510

Discovery u/s 27

Section 27 — Disclosure statement — Admissibility - 4cuse ed that dead
body was carried on motor cycle upto particulatyplace ken glass pieces

of tail lamp of motor cycle of co-accused al olbe 1Red to carry deceased

recovered from that place — It c t Investigating Officer
discovered fact that accused had 11 body on particular motor
cycle up to said place — Digclosu %n Held, admissible.

State of Maharashtra vs. Ddmu Gop!t Shinde and others, 2000 Cri.L.J.
2301 (S.C.): 2000(2) All Cr 000(3) Cur Cri R 41 : 2000 SCC (Cri)

1088 : 2000(28) All CriR 123 00 Cri LR (S.C)538 : 2000(2) Rec Cri R 781
: 2000(41) All Cri C 2000 SC 1691

Section 27 — D atement — Evidentiary value — Such statement
cannot be ggje erely on ground that there was delay in interrogation of
accused.

Stat . s. Babu Ram, 2000 Cri.L.J. 2457 (S.C.): 2000(2) Crimes 260 :
2000(3) ri LR 723 : 2000 SC Cri R 860 : 2000(28) All Cri R 960 : 2000

SCC (Cri) 845 : 2000(2) Rec Cri R 618 : 2000(40) All Cri C 976 : AIR 2000 SC
1735

Section 27—Application of—Discovery—Admissibility—Pre-conditions for
relying the information received from accused.

Under Section 27 only so much of the information as distinctly relates to the
facts really thereby discovered is admissible. The word fact' means some

concrete or material fact to which the information directly relates.
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For the applicability of Section 27 therefore two conditions are pre-requisite,
namely (1) the information must be such as has caused discovery of the fact;
and (2) the information must ‘relate distinctly' to the fact discovered. In the
present case, there was a suggestion during the trial that P.W. 26 had prior
knowledge from other sources that the incriminating articles were concealed
at certain places and that the statement Ex. P-35 was prepared after the
recoveries had been made and therefore there was no “fact discovered' within
the meaning of Section 27 of the Evidence Act.

Earabhadrappa v. State of Karnataka, 1983 CrLJ 846 : 1983(AIR (SC), 446 :
1983 CrLR (SC) 268 : 1983 CAR 232 : 1983 SCC (Cr) 447 41983(2) Kant.LJ 1
Section 27—Confession—Appreciation of—Inculpatory part of ‘¢onfession not
inextricably linked to exculpatory part—Inculpatory,part ¢af” be relied for
conviction.

Inculpatory part of the statement could beégaccepted even though the
exculpatory part of the statement of the accused,was tejected.

We find that the inculpatory part of statementylEx. A of the accused is distinct
and severable from the exculpatory partyThe, present is not a case wherein
the two parts of the statement are inexXtricably linked together and it is not
possible to accept one part, witheut®accepting the other part. In case, the
court finds the exculpatory part of the statement of the accused to be
inherently improbablehthere 19 no reason why the other part of the statement
which implicatesithé%aceused to be inherently improbable, there is no reason
why the other paxt'ef the statement which implicates the accused and which
the court sees ne reason to disbelieve, should not be accepted.

Jethamaly Pithaji v. The Assistant Collector of Customs, Bombay and another,
1974 CrL3©21 : 1974 AIR (SC) 699 : 1973 CAR 424 : 1974 (1) SCR 645
Section 27—Confession—Statement to police—Admissibility—Bar against
use of statement made by any person to the police cannot be circumvented
by obtaining a written statement from the person concerned.

The statement made by any person to a police officer in the course of an
investigation cannot be used for any purpose except for the purpose of
contradicting a witness, as mentioned in the proviso to sub-section (1), or for

the purposes mentioned in sub-section (2) with which we are not concerned
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in the present case. The prohibition contained in the section relates to all
statements made during the course of an investigation. Letter PEEE which
was addressed by Sahi Ram to Station House Officer was in the nature of
narration of what, according to Sahi Ram, he had been told by the accused.
Such a letter, in our opinion, would constitute statement for the purpose of
Section 162 of the Code of Criminal Procedure. The prohibition relating to the
use of a statement made to a police officer during the course of an
investigation cannot be set at naught by the police officer met himself
recording the statement of a person but having it in thejform, of a
communication addressed by the person concerned to thegpoliee officer. If a
statement made by a person to a police officer inWithe “eourse of an
investigation is inadmissible, except for the purposés mentiefied in Section
162, the same would be true of a letter comtainingmfiarration of facts
addressed by a person to a police officer during®thelcourse of an investigation.
It is not permissible to circumvent the_prohibition centained in Section 162
by the investigating officer obtainingga written,statement of a person instead
of the investigating officer himselfirecording that statement.

Kali Ram v. State of Himachal, Pradeshywl974 CrLJ 1 : 1973 AIR (SC) 2773 :
1974 (1) SCR 722 : 1973 (2)iSCC808

Section 27—Confession to “pelice—Admissibility—Discovery of fact in
consequence of statemientymade to police is admissible in evidence.

Section 27, is anjexception to the rules enacted in Section 25 and 26 of the
Act which provide,that no confession made to a police officer shall be proved
as againstla pegsen accused of an offence and that no confession made by
any Personwhilst he is in the custody of a police officer unless it be made in
the immediate presence of a Magistrate, shall be proved as against such
person. Where however any fact is discovered in consequence of information
received from a person accused of any offence, in the custody of a police
officer, that part of the information as relates distinctly to the fact thereby
discovered can be proved whether it amounts to a confession or not.

The expression, “whether it amounts to a confession or not” has been used in
order to emphasise the position that even though it may amount to a

confession that much information as relates distinctly to the fact thereby
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discovered can be proved against the accused. The section seems to be based
on the view that if a fact is actually discovered i n consequence of information
given some guarantee is afforded thereby that the information was true and
accordingly can be safely allowed to be given in evidence. But clearly the
extent of the information admissible must depend on the exact nature of the
fact discovered to which such information is required to relate.

Ramkishan Mithanlal Sharma and others v. State of Bombay, 1955 AIR (SC)
104 : 1955 CrLJ 196 : 1955(1) SCR 903 : 57 Bom LR 600 : 1985 All WR
(Supp) 41

Section 27—Disclosure—Hidden article—No person othesgthan, thefaccused
could have known the place from where the recovery of fire “arms was
made—The disclosure statement is admissible in evidence.

Narpal Singh and others v. State of Haryana, 19%/ CrLJ%e42 : 1977 AIR (SC)
1066 : 1977(2) SCC 131 : 1977 CAR 197 : 1977ARun LJ(Cr) 116

Section 27—Disclosure—Murder trial—Diseoyery “ef dead body at the
instance of accused does not lead tey,conglusien of murder by accused but
discovery of silver buttons belonging t0 deceased stained in blood, recovered
at the instance of accused may give ri§€ to presumption of participation of
accused in the crime.

Kanbi Karsan Jadav vState ofa@tjarat, 1966 CrLJ 605 : 1966 AIR (SC) 821 :
1962 Supp (2) SCR 726,: 0962%(1) Ker LR 511 : 1963 Mad LJ (Cri) 465
Section 27—Disclesure—Successive recovery—Investigating officer
recovering ghe\€mpty cartridges from the scene of occurrence the next day
after recoveringythe fire arms on the previous night—The recovery memo
canriet be Said to be a fabricated document.

The Sessions Judge seems to believe that since these empties were not
recovered at night although the Investigating Officer searched for the same in
the light of the torch and lantern, their recovery in the day must be deemed to
be a fabrication. We are unable to agree with this fallacious procese of
reasoning. After all night, however lighted it may be, cannot be a good
substitute for a day light or for the light of the sun. The empties were very
small articles measuring about 1/2<$Eprime prime> to 1<$Eprime prime>

and it is common experience that there are a number of small articles which
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one may not, with due diligence, be able to find even with the aid of a torch or
electric light, yet they could be easily found in the day.

The recovery has been proved also by P.W. 19 Gurdial Singh who is an
eyewitness and who has also been held by the Courts below to be an
independent and disinterested witness. Both these witnesses have deposed
on oath regarding the recovery of seven empties from the spot. Merely
because other witnesses were not examined would beno ground to reject their
evidence. We would, however, like to point out that in future the lmvestigating
Officer should not associate any eye-witness with the re¢overy maemos,
because that partakes of an attempt to make the witness omnibus.

Narpal Singh and others v. State of Haryana, 1977 CrLJ €42 :\1977 AIR (SC)
1066 : 1977(2) SCC 131 : 1977 CAR 197 : 1977 Pun IJ (Cr) Tu6

Section 27—Disclosure statement—Form of—Absence ofasignature or thumb
impression of accused at disclosure statement—Authenticity of such
statement doubtful.

The absence of the signatures or thegthumb mapression of an accused on the
disclosure statement recorded umder S€ction27 of the Evidence Act detracts
materially from the authenticity and® the "reliability of the disclosure
statement.

Jackaran Singh v. Statéyof Punjaibg 1995 CrLJ 3992 : 1995 AIR (SC) 2345
Section 27—Discoverya=Admissibility—Only such statement which relates to
discovery of fact'is admissible in evidence.

Section 27gdoeswnet nullify the ban imposed by Section 26 in regard to
confessions, made, by persons in police custody but because there is the
added, guarantee of truthfulness from the fact discovered the statement
whether cenfessional or not is allowed to be given in evidence but only that
portion which distinctly relates to the discovery of the fact. A discovery of a
fact includes the object found, the place from which it is produced and the
knowledge of the accused as to its existence.

Thus, Section 27 partially removes the ban placed on the reception of
confessional statements under Section 26. But the removal of the ban is not
of such an extent as to absolutely undo the object of Section 26. All it says is

that so much of the statement made by a person accused of an offence and in
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custody of a police officer, whether it is confessional or not, as relates
distinctly to the fact discovered is provable. Thus, in this case taking the
recovery memos the statements in regard to the key was this that the
appellant handed over the key and said that he had opened the lock of the
shop of the complainant with that key. The handling over of the key is not a
confessional statement but the confession lies in the fact that with that key
the shop of the complainant was opened and, therefore, that portion will be
inadmissible in evidence and only that portion will be admissible which
distinctly relates to the fact discovered, i.e., the finding of th¢ key. Similarly
the recovery of the box is provable because there is ae, statement of a
confessional nature in that memorandum.

Udai Bhan v. The State of Uttar Pradesh, 1962 AIR (S€) 1116m#1962 (2) CrLJ
251 : 1962 Supp (2) SCR 830

Section 27—Discovery—Admissibility—Scopew, of the admissibility of
statement made at the time of discovery.

It is only that part which distinetly Telatesi to the discovery which is
admissible; but if any part,of thegstatefent distinctly relates to the discovery
it will be admissible wholly amd the couft cannot say that it will excise one
part of the statement because it 1§,0f '@ confessional nature. Section 27 makes
that part of the statément Which is distinctly related to the discovery
admissible as a wholejpywhether it be in the nature of confession or not. We
are therefore of opinienythat the entire statement of the appellant (as well as
of the otheg acetised who stated that he had given the ornament to Bada Sab
and wouldthaveyit recovered from him) would be admissible in evidence and
the SessiemJudge was wrong in ruling out part of it.

K. Chinnaswamy Reddy v. State of Andhra Pradesh and another, 1963(1) CrLJ
8 : AIR 1962 (SC) 1788 : 1963 (3) SCR 413 : 1962 (2) Ker LR 364

Section 27—Discovery—Admissibility—Gun shot—Gun recovered at the
instance of one accused and empty shell recovered at the instance of
another person—Shell even though fired from the gun, recovery not
sufficient to lead to conviction of accused.

The gun, Exhibit 23, is alleged to have been recovered in pursuance of a

statement made by accused Durga. The evidence of the Ballistic expert,
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Shariq Alvi, shows that the empty shells which were found at the spot of
occurrence were fired from that gun. This would be very good evidence to
connect an accused with a crime but, the police did not recover the gun from
Durga. Nor, indeed, did he made any statement that he had concealed it at a
place which he would point out. The discoveries under Section 27 of the
Evidence Act are not of guns and daggers used in a crime. Guns and daggers
have an ancient origin and one does not have to hunt for an accused to
discover them. The discovery, mostly and really, is as regards thegauthorship
of concealment. Conduct and concealment are incriminatingfcireunstances
and their discovery becomes relevant and admissible undegSeétion 27 of the
Evidence Act. Here, we are left with the position that ajgun ‘was’ recovered
from a person called Sunder Ahir and the shells or\cartridges found at the
scene of offence were fired from that gun. Inexplicably, Sufider has not been
examined in the case. His evidence could have%shown, What is alleged by the
prosecution, that Durga had borrowed his gun at about the material time.
Sunder, not having been a witness im,theycases there is no legal evidence on
the record to connect Durga withgthe gi@iny

State of Uttar Pradesh v. Jageshwar and others, 1983 CrLJ 686 : 1983 AIR
(SC) 349 : 1983 SCC (Cr) 42% : 1983 CrLR (SC) 196 (2) : 1983 CAR 242 : 1983
All WC 438

Section 27—Discovefy—Admissibility—The facts disclosed by accused
already known toyPoliees—The statement is not admissible in evidence.

The discoyery\must be of some fact which the police had not previously
learnt fromyother'sources and that the knowledge of the fact was first derived
fromWinformation given by accused. If the police had no information before of
the compligity of accused No. 3 with the crime and had no idea as to whether
the diamonds would be found with him and the appellant had made a
statement to the police that he knew where the diamonds were and would
lead them to the person who had them, it can be said that the discovery of
the diamonds with the third accused was a fact deposed to by the appellant
and admissible in evidence under Section 27. However, if it be shown that the
police already knew that accused No. 3 had got the diamonds but did not

know where the said accused was to be found, it cannot be said that the
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information given by the appellant that accused No. 3 had the diamonds and
could be pointed out in a large crowd at the waiting hall led to the discovery
of fact proving his complicity with any crime within the meaning of Section
27.

Under Section 25 of the Evidence Act no confession made by an accused to a
police officer can be admitted in evidence against him. An exception to this is
however provided by Section 26 which makes a confessional statement made
before a Magistrate admissible in evidence against amy accused
notwithstanding the fact that he was in the custody of the police when he
made the incriminating statement. Section 27 is a provisegto Section,26 and
makes admissible so much of the statement of the accused whi¢h léads to the
discovery of a fact deposed to by him and confected Swith the crime,
irrespective of the question whether it is confessionalgor otherwise. The
essential ingredient of the section is that the infexmation’given by the accused
must lead to the discovery of the fact which'is thetdirect outcome of such
information. Secondly, only such geertion ofsthe information given as is
distinctly connected with the saidprecovery istfadmissible against the accused.
Thirdly, the discovey of thelfacfymusterelate to the commission of some
offence. The embargo on statements of the accused before the police will not
apply if all the above €onditiohsfare fulfilled. If an accused charged with a
theft of articles or rec€iving stolen articles, within the meaning of Section 411
[.P.C. states to the pelice. I will show you the articles at the place where I
have kept them™and the articles are actually found there, there can be no
doubt thatjtheWinformation given by him led to the discovery of a fact, i.e.,
keeping of the articles by the accused at the place mentioned. The discovery
of the factideposed to in such a case is not discovery of the articles but the
discovery of the fact that the articles were kept by the accused at a particular
place. In principle there is no difference between the above statement and
that made by the appellant in this case which in effect is that “I will show you
the person to whom I have given the diamonds exceeding 200 in number.”
The only difference between the two statements is that a “named person” is
substituted for "the place' where the article is kept. In neither case are the

articles or the diamonds the fact discovered.
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Jaffer Hussain Dastagir v. The State of Maharashtra, 1970 CrLJ 1659 : 1970
AIR (SC) 1934 : 1970(2) SCR 332 : 1969 (2) SCC 872 : 1970 Mad LW (Cri) 138
: 73 Bom LR 26

Section 27—Discovery—Admissibility—The fact discovered must be
relevant—The information given by accused should result in discovery—
Even confession leading to discovery is admissible.

A fact discovered within the meaning of Section 27 must refer to a material
fact to which the information directly relates. In order togmender the
Information admissible the fact discovered must be relevant and, must have
been such that it constitutes the information through which%the ‘discovery
was made. What is the fact discovered in this case? Notithe dagger but the
dagger hid under the stone which is not known to the police.

Where the accused's statement connects the fact discovened with the offence
and makes it relevant, even though the statemént amoutnts to a confession of
the offence, it must be admitted becatse it is¢that that has led directly to the
discovery.

Himachal Pradesh Administratiompv. Om“Brakash, 1972 CrLJ 606 : 1972 (1)
SCC 249 : 1972 AIR (SC) 975%,19%2(2) SCR 765 : 1972 Andh WR 16

Section 27—Discovery—Admissible ‘evidence—Recovery made from a place
open and accessable fo all—Umiléss the incriminating article is hidden or
concealed, its discovery,at thefinstance of accused shall not be admissible.
There is nothing, iNySection 27 of the Evidence Act which renders the
statement @f thésacecused inadmissible if recovery of the articles was made
from any placewhich is “open or accessible to others”. It is a fallacious notion
that@when fecovery of any incriminating article was made from a place which
is open oreaccessible to others it would vitiate the evidence under Section 27
of the Evidence Act. Any object can be concealed in places which are open or
accessible to others. For example, if the article is buried on the main roadside
or if it is concealed beneath dry leaves lying on public places or kept hidden
in a public office, the article would remain out of the visibility of others in
normal circumstances. Until such article is disintered its hidden state would
remain unhampered. The person who hid it alone knows where it is until he

discloses that fact to any other person. Hence the crucial question is not
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whether the place was accessible to others or not but whether it was
ordinarily visible to others. If it is not, then it is immaterial that the concealed
place is accessible to others.

State of Himachal Pradesh v. Jeet Singh, 1999 CrLJ 2025 : 1999 AIR (SC)
1293 : 1999 SCC (Cr) 539 : 1999(2) Crimes 31 : 1999(2) Rec CrR 167 :
1999(1) Cal HN 103

Section 27—Discovery—Admissible statement—Recovery of alleged weapon
used to assault the deceased—The information leading to recovyesy but the
statement that the weapon was used is inadmissible.

Babboo and others v. The State of Madhya Pradesh, 1979 CgkJ 908 :" 0979 AIR
(SC) 1042 : 1979 SCC (Cr) 743 : 1979 CrLr (SC) 15 : 1979.CAR34

Section 27—Discovery—Blood stained clothes—Discovery atithe instance of
accused persons which were discovered fromWa hiddem place—Discovery
indicate guilty knowledge and is consistence onlly with ‘guilt of accused.
Pershadi v. State of Uttar Pradesh, 1957 AIR (S€),21 17,1957 CrLJ 328
Section 27—Discovery—Blood-stained “¢lothes—Blood-stained clothes of
accused recovered at his instanceis gé€iteumstance sufficient to corroborate
the charge of murder.

Sanjiv Kumar etc. v. State of Himachal Pradesh, 1999 CrLJ 1138 : 1999 AIR
(SC) 782 : 1999 SCC (Cx) 127 " 1999(1) Rec CrR 717 : 1999 CrLR (SC) 89
Section 27—Discovery=—Circimstantial evidence—Accused and deceased
last seen together—Murder weapon recovered from another accused who
was dischazged in, the trial—Accused is also entitled to acquittal.

The ingtrumentyof the offence was recovered at the instance of one Jitrai
MajHiwhohas been discharged and under these circumstances therefore the
evidence “about the appellant having been seen in the evening with the
deceased also is of no consequence. It is a settled rule of circumstantial
evidence that each one of the circumstances has to be established beyond
doubt and all the circumstances put together must lead to the only one
inference and that is of the guilt of the accused. As discussed above the only
circumstance which could be said to have been established is of his being
with the deceased in the evening and on that circumstance alone the

inference of guilt could not be drawn especially in the circumstances of the
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case where one another accused person from whom an instrument of offence
was recovered, who has a grudge against the deceased has been let off.

Kansa Behera v. State of Orissa, 1987 CrLJ 1857 : 1987 AIR (SC) 1507 : 1987
SCC (Cr) 601 : 1987 CrLR (SC) 389 : 1987 CAR 212 : 1987 (2) Rec CrR 157
Section 27—Discovery—Conditions for admissibility—Provision is exception
to Sections 25 and 26—Only the statement which is immediate approximate
cause of discovery is admissible.

The expression “Provided that” together with the phrase “whethemgit amounts
to a confession or not” shows that the section is in the nature of'an exeeption
to the preceding provisions particularly Sections 25 amd 26. Tt is not
necessary in this case to consider if this section qualifies, to ahy extent,
Section 24, also. It will be seen that the first condition necessary for bringing
this section into operation is the discovery of a fact, albeitfa relevant fact, in
consequence of the information received from a%person accused of an offence.
The second is that the discovery of such fact must beideposed to. The third is
that at the time of the receipt of the infermation the accused must be in
police custody. The last but thepmost apottant condition is that only “so
much of the information” as relates distifictly to the fact thereby discovered is
admissible. The rest of the infermation has to be excluded. The word
“distinctly” means “ditectly”, “Gmdubitably”, “strictly”, “unmistakably”. The
word has been advisedlytwused to limit and define the scope of the provable
information. The\phrase, “distinctly” relates “to the fact thereby discovered” is
the linchpin of'tHe provision. This phrase refers to that part of the information
supplied by theyaccused which is the direct and immediate cause of the
discéyery, The reason behind this partial lifting of the ban against confessions
and statements made to the police, is that if a fact is actually discovered in
consequence of information given by the accused, it affords some guarantee of
truth of that part, and that part only, of the information which was the clear,
immediate and proximate cause of the discovery. No such guarantee or
assurance attaches to the rest of the statement which may be indirectly or

remotely related to the fact discovered.
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Mohmed Inayatullah v. The State of Maharashtra, 1976 CrLJ 481 : 1976 AIR
(SC) 483 : 1976 SCC (Cr) 199 : 1975 CrLR (SC) 567 : 1975 BBCJ 760 : 1975
CAR 350

Section 27—Discovery—Contradiction with inquest report—The fact of
discovery mentioned in the FIR itself before actual discovery was made—The
accused not stated to have been present anywhere near the place of
discovery—The circumstance of discovery cannot be relied.

P.W. 11 stated in his evidence that before going to the paddy field,the F.I.R.
Ex. P. 10 was drawn up by him. Surprisingly we find a merdfion about the
discovery of the body in the F.LLR. itself. But the same isgnotyfound in the
inquest. There is not even a reference to the accused in the Column No. 9 of
the inquest report where the information of witness as to the@sause of death
has to be noticed. We are aware that the purpose of inquaest report is only to
ascertain the cause of death but in a case _of thistnatutre there should have
been at least a mention in the inquest report asjto how the body was
discovered. Apart from that usuallypa panchm@ma is prepared for such a
discovery made under Section 2% of theyEvidence Act but strangely in this
case there is no such panchnamaynor there is"any other evidence apart from
the evidence of P.Ws. 1 and 113 P.W. 6 does not say anything about this
aspect.

We have perused thetevidence‘of P.W. 4. His evidence does not in any manner
incriminate the agccused. P'W. 4 deposed that the dead body of the deceased
was foundglyingWinga paddy field and that the police held inquest over the
dead body'in higpresence and that the inquest report is P. 1 in which he put
his signatunelas a witness. Nothing more is stated by him. He does not even
refer to the)presence of the accused at the place where the dead body was
found or at the time of inquest, which was held also there. P.W. 4 does not in
any manner help the prosecution case so far as this circumstance is
concerned.

Jaharlal Das v. State of Orissa, 1991 CrLJ 1809 : 1991 AIR (SC) 1388 : 1991
SCC (Cr) 527 : 1991 CAR 217 : 1991 CrLR (SC) 467 : 1991(2) Crimes 268
Section 27—Discovery—Corroboration —Absence of substantive evidence—

Recovery at the instance of accused cannot advance the prosecution case.
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Babboo and others v. The State of Madhya Pradesh, 1979 CrLJ 908 : 1979 AIR
(SC) 1042 : 1979 SCC (Cr) 743 : 1979 CrLr (SC) 15: 1979 CAR 134

Section 27—Discovery—Delay—Recovery of articles belonging to deceased a
long time after the incident—Possibility of accused receiving articles from
another person—Circumstance of recovery cannot be relied to suggest
participation of accused in the attack on the deceased.

State of Himachal Pradesh v. Wazir Chand and others, 1978 CrLJ 347 : 1978
AIR (SC) 315 : 1977 CrLR (SC) 511 : 1978 SCC (Cr) 58 : 1978 CAR9

Section 27—Discovery—Exhumation of dead body at th&™instance of
accused—Police already aware about the place— Circumstance, of discovery
cannot be relied against the accused.

Even before the respondent gave the information to the policés@bout the place
where from the dead body was exhumed, theGrespondefit's husband who
stands convicted gave the information to the headtconstable as to where the
dead body was buried. After carefully examining the, material placed before
us, we are of the opinion that thegpreasonsygiven by the High Court for
discarding the evidence in regardpto the“secoveries as well the evidence with
regard to the exhumation of the dead body do not suffer from any infirmity.
State of Rajasthan v. Smt. Kamla,s1991 CrLJ 602 : 1991 AIR (SC) 967

Section 27—Discovery*Form ‘6fgg€izure memo—Signature of accused on any
statement attributed te, him—The investigating officer has no obligation to
obtain signatureg ofgaccused but obtaining such signatures is also not
illegal.

The resultant pesition is that the Investigating Officer is not obliged to obtain
the @ignattge, of an accused in any statement attributed to him while
preparing®seizure memo for the recovery of any article covered by Section 27
of the Evidence Act. But, if any signature has been obtained by an
Investigating Officer, there is nothing wrong or illegal about it.

State of Rajasthan v. Teja Ram and others, 1999 CrLJ 2588 : 1999 AIR (SC)
1776 : 1999 SCC (Cr) 436 : 1999(2) Raj LW 276 : 1999(2) Cal LT 106

Section 27—Discovery—Independent witnesses—Non-examination—

Discovery of weapon allegedly made at the instance of accused proved only
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by police officer—The discovery is a corroborative piece of evidence and is
not effected by such infirmity.

Mst. Dalbir Kaur and others v. State of Punjab, 1977 CrLJ 273 : 1977 AIR (SC)
472 : 1976 CrLR (SC) 417 : 1976 SCC (Cr) 527 : 1977 Mad LJ (Cr) 50

Section 27—Discovery—Independent witnesses—Recovery not made in the
presence of independent witnesses—Conviction on the basis of circumstance
of last seen together alone is not permissible.

State of Punjab v. Sarup Singh, 1998 CrLJ 3292 : 1998 AIR (SC) 2899 : 1998
SCC (Cr) 711 : 1998 CAR 1 : 1998(2) Rec CrR 417

Section 27—Discovery—Murder weapon—Deceased suffering, injury with
sharp edge weapon—Recovery of blood stained guptitat the ifistance of
accused—Corroboration by eye-witnesses —Conviction for m@arder affirmed.
It appears to us that the fatal injuries had been ‘inflicted¥y Prakash with the
gupti. The gupti was recovered at the instanee ‘of the accused and such
recovery was not otherwise possible if the ageused himself had not assisted
for such recovery of the gupti. The said guptiywas stained with human blood
and no reasonable explanation gas been given by accused for such blood
stain. The injuries found on the person‘ef'the deceased could be inflicted by a
gupti and complicity of Prakashiin inflicting the fatal injuries by gupti has
been corroborated by the “eye-witness. There may be some minor
discrepancies in the evidence of the eye-witness but so far as the complicity of
Prakash is concetnedythe depositions of the eye-witnesses were consistent.
Prakash and another v. State of Madhya Pradesh, 1992 CrLJ 3703 : 1993 AIR
(SC) 65,: 1992"8CC (Cr) 853 : 1992 CAR 290 : 1992 Cr LR (SC) 712 : 1993 (3)
Crimies 580

Section 2%—Discovery—Murder weapon—Admissibility—Merely because
accused had already told the Police that he would show the knife where it
was hidden would not render its discovery inadmissible.

The blood stained knife (Ext. 5), with which the murder was committed was
recovered at the instance of the appellant. We have not been impressed by the
argument on behalf of the appellant that this evidence is not admissible
under the provisions of Section 27 of the Evidence Act as the police already

knew about the place where the knife could be found. This argument is
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wholly without substance. This was based on the fact that the appellant first
told the police that he would show them the knife and then took them to the
place where the knife was hidden.

Karan Singh v. State of U.P., 1973 CrLJ 1136 : 1973 AIR (SC) 1385 : 1973(3)
SCC 662 : 1973 Cr LR (SC) 90

Section 27—Discovery—Murder weapon—Absence of any statement by the

accused who merely took out the weapon from beneath his cot—Nothing to

show that accused had concealed it at a place which was k to him
alone—Event of discovery neither admissible nor convic theteon is
permissible.

Bahadul v. State of Orissa, 1979 CrLJ 1075 : 1979 Al 91979 SCC

(Cr) 982 : 1979 CrLR (SC) 177 : 1980 CAR 153

Section 27—Discovery—Murder weapon—Recovery o ed pistol from a
heap of rubbish near the road side—T efit accompanying the
discovery found to be vague—No in&r n%)e awn that the accused
has concealed the weapon.
The appellant was taken to th %o ce where he made a certain
statement and took out a load ist

W

Pappoo. The Ballist expe

m a heap of rubbish lying on the

Kamla Nehru Road, being t tion in which he had run away after killing

Budul Rai, opined that the empty
cartridge-shell, whic ly&g at the scene of offence, was fired from that

particular pistol.

Evidence of, re of the pistol at the instance of the appellant cannot by
itself provejth e who pointed out the weapon wielded it in offence. The
statéme ompanying the discovery is woefully vague to identify the
authors f concealment, with the result that the pointing out of the

weapon may at best prove the appellant's knowledge as to where the weapon
was kept.

Dudh Nath Pandey v. State of U.P., 1981 CrLJ 618 : 1981 AIR (SC) 911 : 1981
SCC (Cr) 379 : 1981 CAR 152 : 1981 All WC 297

Section 27—Discovery—Murder weapon—No material to connect the weapon

with the crime—No motive to commit crime—Discovery cannot be relied.
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Discovery of the consequential information, namely, saw blade, is not of a
conclusive nature connecting the appellant with the crime. The recoveries
were long after the arrest of the appellant. The blood stains on all the articles
were disintegrated. So it was not possible to find whether it is human blood or
not. Moreover, from the prosecution evidence it is clear that the deceased
himself was an accused in an earlier murder case and it is obvious that he
had enemies at his back. Absolutely no motive to commit crime was
attributed to the appellant.
Kishore Chand v. State of Himachal Pradesh, 1990 CrLJ 2289 0 (SC)
2140 : 1991 SCC (Cr) 172 : 1990 CAR 348 : 1990 CrL 08 91990(3)
Crimes 341
Section 27—Discovery—Place of—Dead body recovered a instance of
po on of accused—

accused at the place which was not in exclusive

Accused himself stating about the dead b the witness who lodged the

missing report—The circumstance 1? ot c stenfy with the innocence of
the accused.

Anant Bhujangrao Kulkarni v. S «,o% htra, 1992 CrLJ 4027 : 1993
AIR (SC) 110 : 1992 CAR 2 :& R (SC) 464 : 1992(2) Crimes 644 :

1993 Supp (2) SCC 267

Section 27—Discove Prob —No recovery of stolen articles recovered
in the first instan co&ry made on subsequent examination—The
cir<%4>cumsta overy is not reliable.

Chandran glia ndran and another v. State of Kerala, 1990 CrLJ 2296 :

1990 AIR (8C 8 : 1991 SCC (Cr) 245 : 1990 CAR 296 : 1990 CrLR (SC)
519419 rimes 328

Section Discovery—Procedure—Information furnished by the accused
leading to recovery of weapons is though admissible but Court must be
satisfied that it was voluntary and reliable.

Rammi alias Rameshwar v. State of Madhya Pradesh, 1999 CrLJ 4561 : 1999
AIR (SC) 3544 : 1999(8) SCC 649 : 1999 (2) Jab LJ 354 : 1999(4) Rec CrR 246
: 1999(39) All CrR 762

Section 27—Discovery—Procedure—Recovery of articles—Essential

requirements for application of Section 27 of the Evidence Act.
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The two essential requirements for the application of Section 27 of the
Evidence Act are that (1) the person giving information must be an accused of
any offence, and (2) he must also be in police custody.

The provisions of Section 27 of the Evidence Act are based on the view that if
a fact is actually discovered in consequence of information given, some
guarantee is afforded thereby that the information was true and consequently
the said information can safely be allowed to be given in evidence because if
such an information is further fortified and confiemed by the discovery of
articles or the instrument of crime and which leads to the (belief that the
information about the confession made as to the articlesgof crime cannot be
false.

Suresh Chandra Bahri v. State of Bihar, 1994 CrLJ 32%1 : 1994FAIR (SC) 2420
: 1995 SCC (Cr) 60 : 1994 (2) Crimes 1027 : 1994y(2) BLIRgl'147

Section 27—Discovery—Procedure for recordifig of statement—Involvement
of more than one accused person—Vague statementiwithout indicating who
made the statement is highly improper.

It is impossible to believe that allgpoke simultaneously. This way of recording
evidence is most unsatisfactoty and we€cord our disapproval of the same. If
evidence otherwise confessional in character is admissible under Section 27
of the Indian EvidencéjAct, itiggobligatory upon the Investigating Officer to
state and record who'gaveytheinformation; when he is dealing with more than
one accused, what Werds were used by him so that a recovery pursuant to
the information%teéceived may be connected to the person giving the
informatiofso as'to provide incriminating evidence against the person.

Mohél, Abdul Hafeez v. State of Andhra Pradesh, 1983 CrLJ 689 : 1983 AIR
(SC) 36781983 CAR 25 : 1983 CrLR (SC) 26 : 1983 SCC (Cr) 139

Section 27—Discovery—Recovery of shirt of deceased at the instance of
accused—Discovery highly improbable therefore cannot be believed.

This part of the story is highly improbable and difficult to believe. There is no
reason whatsoever as to why the murderer of deceased should take the shirt
of the deceased along with him. One can imagine the taking away of jewellery,

weapon or some other valuable article from the person of deceased but taking
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away of the shirt of the deceased by the appellant is a ¢ ircumstance which
cannot be believed.

Chandu alias Chandrahas v. State of Madhya Pradesh, 1992 CrLJ 3956 :
1992 AIR (SC) 2302 : 1992 CAR 377 : Cr LR (SC) 631 : 1992(3) CCR 285 :
1993 Supp (1) SCC 358

Section 27—Discovery—Statement made to Police Officer—Recovery of blood
stain spear—The expression leading to discovery doubtful of interpretation

that accused kept the same—Conviction on the basis of such ement is

not possible.

The Marathi expression Thevalela' would more appropri
“has been kept' and not T have kept' because in the case pt it,' the
Marathi world would be “Thevala'. It may be that being no versant with

Marathi language our translation may not be appropria t if this recovery

of blood-strained spear is the only i t @ircumstance of an
incriminating character establishedq t% if the authorship of

S
concealment is not clearly borne o nd incontrovertible evidence
but as the High Court observe t erred by implication, we have
considerable hesitation in plaeingampl eliance upon it. More so when it is
a confessional statement eGomes admissible under Section 27 of

Evidence Act though de in mmediate presence of a Police Officer. The

recovery of a blood s&ear becomes incriminating not because of its

recovery at the inst e accused but the element of criminality tending
to connect g¢he ed with the crime lies in the authorship of concealment,
namely, t t pellant who gave information leading to its discovery was
the S concealed it.

To make ch a circumstance incriminating it must be shown that the
appellant himself had concealed the blood-stained spear which was the
weapon of offence and on this point the language used in the
contemporaneous record Ext. 28 is not free from doubt and when two
constructions are possible in a criminal trial, the one beneficial to the
accused will have to be adopted. Therefore, this linchpin of the prosecution

case ceases to provide any incriminating evidence against the appellant.
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Pohalya Motya Valvi v. State of Maharashtra, 1979 CrLJ 1310 : 1979 AIR (SC)
1949 : 1980 SCC (Cr) 261 : 1980 CrLR (SC) 185 : 1979 CAR 340

Section 27—Discovery—Stolen goods—Attestation by independent witness—
Neighbourhood—Witness residing 38 miles away from the scene of
occurrences unreliable—Reliable merely on evidence of police officer not
proper.

The Delhi Administration v. Balakrishan, 1972 CrLJ 1 : 1972 AIR (SC) 3 :
1972(4) SCC 659 : 1972 MLJ (Cr) 205

Section 27—Discovery—Stolen property —Recovery made fr ub lace
after more than three weeks from the occurrence ofgalleged rder—
Recovery of wearing apparel of deceased —Recov public place

cannot be believed in the circumstances.
According to the prosecution these two wearing)appa d been removed
from the body of the deceased after he had b ne%o death and to avoid

identification, as indicated by the apﬁe ant, nd the shirt had been

removed from the body and hidden is said to have been made

more than three weeks after the gecur mittedly, the place from where

these two things are said t been recovered was a public place and
appears to have been ve accessible to people of the locality. It is
difficult to believe thatithese ad been so concealed that they were not
noticed and were_a t®be collected from the very place such a long
time after.

Abdul Sattar v: Territory, Chandigarh, 1986 CrLJ 1072 : 1986 AIR (SC)
1438 : 3 : 1985 CrLR (SC) 485 : 1985 SCC (Cr) 505 : 1986 (1)
Rec

Section Dying declaration—Presence of eye-witnesses—Assault by

accused persons with gun and chopper—Statement recorded by the police at
the hospital without recording a statement about mental fitness of the
deceased—Statement is not reliable.

It is not disputed that the deceased reached the hospital and an effort was
made to call the police officer threat. The doctor attending him then found
that the deceased was restless, his pulse was not detectable and his blood

pressure was not recordable. It is thus difficult to believe that in that
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condition he could have made any statement to the police officer. The doctor
attending on the deceased did not certify that the deceased was in fit
condition to make a statement. The police officer was required to ask the
doctor whether the deceased was fit to make a statement whereafter the
statement could be recorded. The statement recorded by the police officer,
allegedly at the instance of the deceased, has been thumb marked by the
deceased even though he was a literate person and could sign. Had he been
in senses, we see no reason, why the deceased could not havegsigned the
statement.

There is no mention therein about the presence of PWs dgand,2 who, as it
transpires, were agricultural labourers and would not nermally be morning
walkers. That is a luxury of the urban few and not ofithe working classes. We
add this reason to uphold the orders of the High Courtithiat the presence of
PWs 1 and 2 was doubtful. They seemingly have,been inducted to further the
prosecution case, knowing that some comment could be offered against the
impartiality of PW 4. In the totality ef theycireutnstances, thus we get to the
view that the High Court was justified i1 'dis believing these eye-witnesses.
Ashok Kumar v. State of Bihagand, othéers;, 1999 CrLJ 599 : 1998(1) Pat LUR 1
: 1999(1) APLJ (Cr) 65

Section 27—Recovery=-Counttygmade revolver and cartridge—Disclosure
statement by accused®:Statement capable of an interpretation that accused
had knowledge aboug, eoncealment not that he had concealed the same—
Conscious gpossession of revolver and cartridge by accused doubtful—
Convictiontand%séntence set aside.

Fromigthis "statement, “Revolver is concealed at Dadar. Come on. I will point
out the plage and revolver”, we are at loss to understand how the trial Judge
could have come to the conclusion that the recovery pursuant to it could
clothe the appellant with conscious possession of the revolver and the
cartridge. The statement extracted above is capable of an interpretation that
the appellant had the knowledge about the concealment of the revolver at the
particular place from where it was got recovered and not that he had

concealed the same. In this view of the matter, it is not possible to say
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conclusively and beyond a reasonable doubt that the appellant had conscious
possession of the revolver and the cartridge.

Since, the prosecution has failed to establish beyond a reasonable doubt that
the appellant was in conscious possession of the revolver and the cartridge
his conviction for an offence under Section 3 read with Section 25 of the Arms
Act, 1959 cannot be sustained. We accordingly accept this appeal and set
aside the conviction and sentence of the appellant and acquit him.

Raosaheb Balu Killedar v. State of Maharashtra, 1995 CrLJ 2632

Section 27—Recovery—Things discovered during search isfan,evidence—
Slip of paper with entries thereon can be looked into.

Girdhari Lal Gupta and another v. D.N. Mehta, 1971 CrLJ % : 19%1 AIR (SC) 28
: 1971(3) SCR 748 : 1970(2) SCC 530 : 1971 Mad LJ (Cri) 387

Section 27—Validity of—Provision if unconStitutional&Admissibility of
statement of accused to Police—Classi- fication of pérson in custody and
persons is not in custody is reasonable glassification—Provision is not
arbitrary or violative of equality clause.

Distinction between persons in egustody“andypersons not in custody, in the
context of admissibility of statements made by them concerning the offence
charged cannot be called arbitraxy, “artificial or evasive: the legislature has
made a real distinctiofiybetweengthese two classes, and has enacted distinct
rules about admissiBilityhof Statements confessional or otherwise made by
them.

There is nethingyiny the Evidence Act which precludes proof of information
given by a persémnot in custody which relates to the facts thereby discovered:
it is@by Wirtue of the ban imposed by Section 162 of the Cr.P.C., that a
statement®@made to a police officer in the course of the investigation of an
offence under Ch. 14 by a person not in police custody at the time it was
made even if it leads to the discovery of a fact is not provable against him at
the trial for that offence. But the distinction which it may be remembered
does not proceed on the same lines as under the Evidence Act, arising in the
matter of admissibility of such statements made to the police officer in the
course of an investigation between persons in custody and persons not in

custody, has little practical significance.

73|Page



-Dr. Ajay Nathani

If Section 27 renders information admissible on the ground that the
discovery of a fact pursuant to a statement made by a person in custody is a
guarantee of the truth of the statement made by him, and the legislature has
chosen to make on that ground an exception to the rule prohibiting proof of
such statement, that rule is not to be deemed unconstitutional, because of
the possibility of abnormal instances to which the legislature might have, but
has not extended the rule. The principle of admitting evidence of statements

made by a person giving information leading to the discovery o ts which

of admissibility of evidence is not extended to a possible, b un common
or abnormal class of cases.
State of Uttar Pradesh v. Deoman Upadh 0 RR (SC) 1125 : 1960

CrLJd 1504 : 1960(3) SCR 14 : 1960 A& 3 960°All Cr R 361

Res gestae

Section 6 — Res gestae — ing part of same transaction — When

admissible — Witness ted t on hearing sound of firing he reached on

spot and found that\inj d Was lying on ground and he told him that his
nephew has fir im*“— Statement of accused held admissible under
Section 6.

Sukhag v Uttar Pradesh, 2000, Cri.L.J. 29 (S.C.): 1999(3) Crimes
191 11 Cri LR 60 : 2000 SCC (Cri) 49 : 1999(26) All Cri R 2283 :
1999(4) Cri R 85 : 2000 SC Cri R 20 : 1999(3) Chand Cri C 97 : 1999(39)

All Cri C 831 : AIR 1999 SC 3883

Section 6—Hearsay—Relevance of—Witnesses while stating the accused to
have fired at the scene of occurrence also relying upon the version of other
witnesses present at the scene immediately after occurrence—It is
admissible as a relevant fact.

Jetha Ram v. The State of Rajasthan, 1979 CrLJ 26 : 1979 AIR (SC) 22 : 1978
CrLR (SC) 332 : 1978 SCC (Cr) 561 : 1978 CAR 270
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Section 6—Hearsay—Witness proving the statement have been given by a
third person—Without examination of third person the statement is not
admissible—No amount of suspicion can constitute legal evidence.
Bhugdomal Gangaram and others etc. v. The State of Gujarat, 1983 CrLJ 1276
: 1983 AIR (SC) 906 : 1983 CAR413 : 1983 CrLR (SC) 382 : 1984 SCC (Cr) 67
Section 6 — Relevancy of facts forming part of same transaction — Case of
murder — Accused killing his wife and daughter — Father of deceased stated

that father of accused informed him on telephone that his son illed the

Such utterances by father of accused cannot be considered a&ifclevant under

Section 6.

Vasa Chandrasekhar Rao vs. Ponna S an& and another, 2000
Cri.L.J. 3175 (S.C.): 2000 (2) Cnmes’j 8% 2 c Cri R 96 : 2000 (28)
All Cri R 1623 : 2000 SCC (Cri) 110 r CriR 17 : 2000 (41)All Cri

C 210 : AIR 2000 SC 2138

Dyving Declaration &

Section 32 — Dying atin - Admissibility — FIR as well as statement

given by injured tigating Officer — Not admissible as dying declaration

Sukhar, vs! ttar Pradesh, 2000, Cri.L.J. 29 (S.C.): 1999(3) Crimes
11 Cri LR 60 : 2000 SCC (Cri) 49 : 1999(26) All Cri R 2283 :
1999(4) Cri R 85 : 2000 SC Cri R 20 : 1999(3) Chand Cri C 97 : 1999(39)
All Cri C 831 : AIR 1999 SC 3883

Section 32—Confession—Corroboration—Judicial confession of murder
corroborated by recovery of dead body—Accused admitting to have caused
four strokes with the axe on the head of deceased—Recovery of decomposed
body—Medical opinion stating solitary injury is not relevant.

The confessional statement recorded by the 1st Class Magistrate has been

rightly held to be correct in as much as in accordance with the statement the
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dead body was recovered from a room of the deceased's house after removing
the earth on the pointing out of place by the appellant where the corpse was
buried by the appellant herself. This dead body was recovered in the presence
of PW. 6, who is the Tehsildar. Secondly, the dead body was in a highly
decomposed state as it was recovered after 10 days from the date of dumping
the dead body under earth and as such the injuries on the dead body were
not clearly visible and it is not possible for the doctor, P.W. 5 who held the
post mortem examination to see all the injuries on the pessen of the
deceased. The evidence of the doctor was not very relevant in thisteonnection.

Manguli Dei v. State of Orissa, 1989 CrLJ 823 : 1989 AIR (S€). 483 : 1989 SCC
(Cr) 322 : 1988 CAR 267 : 1989 CrLR (SC) 106 : 1988(3)\Crimes 773 : 1988
All CrC 574

Section 32—Dying declaration—Absence Wof pamticulars—Groaning
utterances of dying person cannot be Tasisted “to be complete in
particulars—Dying declaration cannot be'disereditedifor want of particulars.

Counsel has sought to discredit these,declarations relevant under Section 32
of the Evidence Act forgetting that they, are, the groaning utterances of a
drying woman in the grip of'dreadful agony which cannot be judged by the
standards of fullness of partictlars® which witnesses may give in other
situations. To discreditisuch dying declarations for shortfalls here or there or
even in many placesiSyufrealistic, unnatural and unconscionable if basically
there is credibility,

Som Nath w, State, of Haryana, 1980 CrLJ 925 : 1980 AIR (SC) 1226 : 1980
CAR 124(2)): 1980, CrLR (SC) 194 : 1980 SCC (Cr) 681

Section 82=-Dying declaration—Admissibility—Necessity of strict scrutiny
and closest circumspection by Court before acting upon the dying
declaration—The Court must be satisfied about the fit state of mind of the
deceased making declaration before relying on the same—Omission of
Magistrate recording declaration to put direct question about mental
condition of injured may renders it unsafe to be relied.

The dying declaration is undoubtedly admissible under Section 32 of the
Evidence Act and not being a statement on oath so that its truth could be

tested by cross-examination, the Courts have to apply the strictest scrutiny
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and the closest circumspection to the statement before acting upon it. While
great solemnity and sanctity is attached to the words of a dying man because
a person on the verge of death is not likely to tell lies or to concoct a case so
as to implicate an innocent person yet the Court has to be on guard against
the statement of the deceased being a result of either tutoring prompting or a
product of his imagination. The Court must be satisfied the deceased was in a
fit state of mind to make the statement after the deceased had a clear
opportunity to observe and identify his assailants and that he waggmaking the
statement without any influence or rancour. Once the Court is"satisfied that
the dying declaration is true and voluntary it can be suffieientyto found the
conviction even without any further corroboration.

The person who recorded the dying declaration tojquestiém™the deceased
regarding his state of mind to make the statemeng was considered to be a very
serious one and in our opinion in the instamt ‘¢ase®the omission of the
Judicial Magistrate who knew the law well'thgows a geod deal of doubt on the
fact whether the deceased was really i, apfit state of mind to make a
statement. The Sessions Judge has rightly peinted out that even though the
deceased might have been conscCious Hfthe Strict sense of the term, there
must be reliable evidence toshowy, inWwiew of his intense suffering and serious
injuries, that he was ifja fit statefof mind to make a statement regarding the
occurrence. Having “fegard, ‘therefore, to the surrounding circumstances
mentioned abovegwhiehlyhave not been fully considered by the High Court, we
find it extremelytunsafe to place any reliance on Ext, P-2 particularly in view
of the conduct%efythe deceased in not making any disclosure regarding the
occutgeneeten the three previous occasions when he had a full and complete
opportunityyto name his assailants.

K. Ramachandra Reddy and another v. The Public Prosecutor, 1976 CrLJ
1548 : 1976 AIR (SC) 1994 : 1976 CrLR (SC) 286 : 1976 CAR 278 : 1976(3)
SCC 618 : 1876 (2) APLJ 39

Section 32—Dying declaration—Admissibility—Recording by police officer—
The mental fitness of deceased not questioned from the officer during his

cross-examination—The statement is admissible.
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A statement, written or oral, made by a person who is dead as to the cause of
his death or as to any of the circumstances of the transaction which resulted
in his death, in cases in which the cause of that person's death comes into
question, becomes admissible under Section 32 of the Evidence Act. Such
statement made by the deceased is commonly termed as dying declaration.
There is no requirement of law that such a statement must necessarily be
made to a Magistrate. What evidentiary value or weight has to be attached to
such statement, must necessarily depend on the facts and circumstances of
each particular case. In a proper case, it may be permissible“to comvict a
person only on the basis of a dying declaration in the light ofithe facts and
circumstances of the case. In the instant case, the dying declarationl has been
properly proved. It is significant to note that in “he course of
cross-examination of the witness proving the dyiag declamation, no questions
were put as to the state of health of the decéased and no suggestion was
made that the deceased was not in a fit'staté,of health to make any such
statement. The doctor's evidence alsepcleatly tadicates that it was possible for
the deceased to make the statement atfributed to her in the dying declaration
in which her thumb impression had alséibeen affixed.

Ramawati Devi v. State of Bihar,31988 CrLJ 221 : 1983 AIR (SC) 164 : 1983
CrLR (SC) 160 : 1983 CAR 169%@1983 SCC (Cr) 169 : 1983 Pat LUR 27 : 1983
Guj LH 337

Section 32—Dying declaration—Admissibility—The statement must inspire
confidencegz—Whesethe deceased received severe injuries on vital organs and
cannotbe8aid%o,be in a fit state of mind as his peritoneum, stomach and
spleén weréycCempletely smashed, any kind of coherent or credible statement
cannot betexpected—The dying declaration in such case is not reliable.
Darshan Singh and others v. State of Punjab, 1983 CrLJ 985 : 1983 AIR (SC)
554 : 1983 SCC (Cr) 523 : 1983 CAR 264 : 1983 CrLR (SC) 235

Section 32—Dying declaration—Admissibility—Application of provision to
homicide as well as suicide—Application of test of proximity between the
statement and the death.

The Indian law on the question of the nature and scope of dying declaration

has made a distinct departure from the English law where only the

78|Page



-Dr. Ajay Nathani

statements which directly relate to the cause of death are admissible. The
Second part of Clause (1) of Section 32, viz., “the circumstances of the
transaction which resulted in his death, in cases in which the cause of that
person's death comes into question” is not to be found in the English Law.
From a review of the authorities and the clear language of Section 32(1) of
the Evidence Act, the following propositions emerge:—

(1) Section 32 is an exception to the rule of hearsay and makes admissible the
statement of a person who dies, whether the death is a homicide @ga suicide,
provided the statement relates to the cause of deatlh, “er exhibits
circumstances leading to the death. In this respect, as indicated above, the
Indian Evidence Act, in view of the peculiar conditions offour seciety and the
diverse nature and character of our people, has thought it neeessary to widen
the sphere of Section 32 to avoid injustice.

(2) The test of proximity cannot be too literally ‘eonStrued and practically
reduced to a cut-and-dried formula of unive€rsal application so as to be
confined in a strait-jacket. Distanceggef time“weuld depend or vary with the
circumstances of each case. @or dnstance, where death is a logical
culmination of a continuous drama longsn process and is, as it were, a finale
of the story, the statementiregarding each step directly connected with the
end of the drama would be admissible because the entire statement would
have to be read asWanyorganic whole and not torn from the context.
Sometimes statements welevant to or furnishing an immediate motive may
also be admissible ‘as being a part of the transaction of death. It is manifest
that all theése Statements come to light only after the death of the deceased
whot@gpeaksyfrom death. For instance, where the death takes place within a
very shortéime of the marriage or the distance of time is not spread over more
than 3-4 months the statement may be admissible under Section 32.

(3) The second part of Clause (1) of Section 32 is yet another exception to the
rule that in criminal law the evidence of a person who was not being
subjected to or given an opportunity of being cross-examined by the accused,
would be valueless because the place of cross-examination is taken by the

solemnity and sancity of oath for the simple reason that a person on the verge
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of death is not likely to make a false statement unless there is strong evidence
to show that the statement was secured either by prompting or tutoring.

(4) It may be important to note that Section 32 does not speak of homicide
alone but includes suicide also, hence all the circumstances which may be
relevant to prove a case of homicide would be equally relevant to prove a case
of suicide.

(5) Where the main evidence consists of statements and letters written by the
deceased which are directly connected with or related to her deathgand which
reveal a tell-tale story, the said statement would clearly fall Wwithin the four
corners of Section 32 and, therefore, admissible. The distaaee ofitimejalone in
such cases would not make the statement irrelevant.

What Manju is alleged to have told them against the appellant and/or his
parents and what she has stated in her letters, Extst480, 32 and 33, are
inadmissible in evidence under Section 32(1) ofathe, Evidence Act and cannot
be looked into for any purpose.

Though I respectfully agree with Fazal Alij\J. that the test of proximity cannot
and should not be too literally geonstiftted and be reduced practically to a
cut-and-dried formula of universal application, it must be emphasised that
whenever it is extended beyond the immediate, it should be the exception and
must be done with vefy great“eatition and care. As a general proposition, it
cannot be laid down fer ‘all purposes that for instance where a death takes
place within a shert%ime of marriage and the distance of time is not spread
over three er fotlmymonths, the statement would be admissible under Section
32 of the “Evidenece Act. This is always not so and cannot be so. In very
exceftionalycircumstances like the circumstances in the present case such
statement§ ymay be admissible and that too not for proving the positive fact
but as an indication of a negative fact, namely raising some doubt about the
guilt of the accused as in this case.

Sharad Birdhichand Sarda v. State of Maharashtra, 1984 CrLJ 1738 : 1984
AIR (SC) 1622 : 1984 CAR 263 : 1984 CrLR (SC) 296 : 1984 SCC (Cr) 487
Section 32—Dying declaration—Admissibility in evidence—Probative value of

dying declaration depends upon the facts of each case.
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A dying declaraton made by a person who is dead as to cause of his death or
as to any of the circumstances of the transaction which resulted in his death,
in cases in which cause of his death comes in question, is relevant under
Section 32 of the Evidence Act and is also admissible in evidence. Though
dying declaration is indirect evidence being a specie of hearsay, yet it is an
exception to the rule against admissibility of hearsay evidence. Indeed, it is
substantive evidence and like any other substantive evidence requires no
corroboration for forming basis of conviction of an accused. Buat, then the
question as to how much weight can be attached to a dying deelaratien is a
question of fact and has to be determined on the facts of eaeh case.

Ram Bihari Yadav v. State of Bihar and others, 1998 CrLJ 2515 ¥ 1998 AIR
(SC) 1850 : 1998 SCC (Cr) 1085 : 1998 CrLR (SC) 562,: 1998%2) Pat LJR 169
: 1998(2) Rec CrR 563

Section 32—Dying declaration—Anticipation ofddeath is"not necessary.

Tehal Singh and others v. State of Punjab, 1979 CrLJ 1031 : 1979 AIR (SC)
1347 : 1979 SCC (Cr) 722 : 1978 CrlR (SC), 660

Section 32—Dying declaration—#Appréciationy of—Crux of the matter as to
who stabbed whom and why=-Deégeasedinot bothered due to his condition—
The statement supporting prosecution case rightly taken into consideration.
Although the deceased‘was fit'émouigh to make a statement, yet on account of
being in great agony; his‘words were scarce. He could not be bothered more
by the Magistrate, in%stich™a condition. It would have been sheer torture to
him, if thegMagistrate tried to interrogate him at length in regard to all the
details . The,cruxof the whole matter was as to who had stabbed the deceased
and syhy\These crucial facts are to be found in the dying declaration (Ex. 18),
in which there is a mention that the stabbing of the deceased by the accused
was preceded by abusing of Shivaji by the accused, to which the deceased
objected.

The dying declaration supports the substratum of the prosecution case as
narrated by the eyewitnesses, that the accused had following an altercation
with the deceased, stabbed the unarmed deceased twice in the abdomen, and
caused such injuries as were sufficient in the ordinary course of nature to

cause death, and did cause his death. It was therefore, for the accused to
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establish with a balance of probability circumstances which would bring his
case within any Exception. Since the deceased was unarmed and the assault
cannot be said to be sudden and unpremeditated, Exception II <%4>or any
other Exception in Section 300.

State of Maharashtra v. Krishnamurti Laxmipati Naidu, 1981 CrLJ 9 : 1981
AIR (SC) 617 : 1981 CrLR (SC) 145 : 1981 SCC (Cr) 364

Section 32—Dying declaration—Appreciation of—Material diversions relating
to commission of crime cannot be ignored by the Court.

The High Court has sidelined such a noticeable discrepancy lgoming large as
between the two different statements made by the samegpersen. When the
sphere of scrutiny of dying declaration is a restricted_area, theyCourt cannot
afford to sideline such a material divergence relating\to the®@ry occasion of
the crime. Either the context spoken to one was, wronglef that in the other
was wrong. Both could be reconciled with _eachyother only with much strain
as it relates to the opportunity for the culpritdéycommit the offence. Adopting
such a strain to the detriment of the acéeuSed 'in a criminal case is not a
feasible course.

Dandu Lakshmi Reddy v. State,of ‘A.P., 1999 CrLJ 4287 : 1999 AIR (SC) 3255 :
1999 SCC (Cr) 1176 : 1999(8) Raj LW : 1999(17) OCR 409 : 1999(3) Rec CrR
764

Section 32—Dying de€elatation—Bride burning—Declaration recorded by a
Judicial Officer in the presence of doctor who certified the mental fitness—
The deceased exomerated all the relatives—Acquittal affirmed.

A dying deelaration properly recorded by a competent magistrate as far as
practicabletdinithe words of the maker stands on a much higher footing than a
dying declasation which depends upon oral testimony.

The statement is recorded by a responsible Judicial officer. P.W. 1, the Doctor
deposed that when he was on casualty duty the deceased was brought to the
hospital in a seriously burnt condition and she was followed by her husband,
mother-in-law etc. He examined her and sent an intimation to the police. He
also deposed that the Magistrate also came at about 9 a.m. The Magistrate,
who is examined as P.W. 3, deposed that he went to the casualty ward and

recorded the dying declaration of the deceased in the presence of the Doctor
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and that before recording the dying declaration he obtained the opinion from
the Doctor that the deceased was in a fit condition to make a statement. In
his cross-examination he also asserted that he was satisfied that the
deceased made the statement voluntarily without any fear, persuasion or
pressure.

Kishan Lal Sethi v. Jagan Nath and another, 1990 CrLJ 1500 : 1990 AIR (SC)
1357 : 1990 SCC (Cr) 460 : 1990 CAR 211 : 1990 CrLR (SC) 373 : 1990(3)
Crimes 43

Section 32—Dying declaration—Cause of death—Rele
deceased not proved to have died on account of transaeti in the
dying declaration—The statement is not admissible i
Clause (1) of Section 32 of the Evidence Act makes @ state t of a person
who has died relevant only when that statement 1§ mad person as to the
cause of his death or as to any of the circums of ¥he transaction which

resulted in his death, in cases in \mq'c t ausejof that person's death

comes into question. When Gaya t proved to have died as a

result of the injuries received in is statement cannot be said to

be the statement as to the c3 i ath or as any of the circumstances
of the transaction which resu death.

The result then is that t

inadmissible in evid ®

Moti Singh and e State of Uttar Pradesh, 1964(1) CrLJ 727 : 1964
AIR (SC) 900 : 1) SCR 688 : 1963 MLJ (Cri ) 625 : 1963 All CJ 647
Section, 3 eclaration—Conditions for reliance—Court must satisfy
itsel wholly reliable and does not suffer from any major infirmity.
To base nviction on the basis of dying declaration, the Court must be

satisfied that it is wholly reliable and it should not suffer from any major
infirmity. If there are some infirmities then the Court should examine whether
they are fatal or whether there is any corroborating evidence which supports
the prosecution case and renders the dying declaration acceptable.
Shakuntala v. State of Punjab, 1994 CrLJ 246 : 1994 AIR (SC) 220 : 1994 SCC
(Cr) 1781
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Section 32—Dying declaration—Contents of—Omission to mention names of
eye witnesses in dying declaration does not render the testimony of such
witnesses doubtful.

Surat Singh and another v. State of Punjab, 1977 CrLJ 347 : 1977 AIR (SC)
705 : 1976 SCC (Cr) 605 : 1977 CrLR (SC) 53

Section 32—Dying declaration—Contents of—Either such statement should
relate to cause of his death or should relate to any of the circumstances of

transactions which resulted in his death.

Section 32(1) of the Evidence Act renders a statement rele

made by a person who is dead in cases in which cause @ comes

Q onditions.

Either such statement should relate to the cause of\his d

into question, but its admissibility depends upon one_o

relate to any of the circumstances of transaction ‘which

The collocation of the words in Sectio “&rcumstances of the

transaction which resulted in his d?a h™ a tly of wider amplitude

than saying “circumstances whic ause s death.” There need not

2

up in the death of théydecease

«©

necessarily be a direct W citeumstances” and death. It is

deceased have reference to any

circumstance which has co ith any of the transactions which ended

Such statement would also fall within the
purview of Section of%he Evidence Act. In other words, it is not
necessary that suc umstance should be proximate, for, even distance
circumstanges so become admissible under the sub-section, provided it
has nexusWwit <%4>transaction which resulted in the death.

Rat . State of Himachal Pradesh, 1997 CrLJ 833 : 1997 AIR (SC)
768 : 19 CC (Cr) 525 : 1996(4) Crimes 282 : 1997 CrLR (SC) 140 : 1997
(1) Rec Cr R 550

Section 32—Dying declaration—Corroboration recorded within short time
after incident—Deceased catagorically stated that it was accused who shot
at him—Bitter animity against other two accused—Dying declaration not a
result of tutoring—Evidence of three eye-witnesses supporting dying
declaration found to be reliable—In the circumstances conviction held

proper.
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The Executive Magistrate stated in his deposition that he reached the
hospital at 8 p.m. and he removed everybody from the place and recorded the
dying declaration in the presence of the doctor. After recording he read out
the statement of the deceased and took the thumb impression because his
right hand was having needle for glucose drip. PW 9 remained therefrom the
beginning to the end and signed on it certifying that the patient was
conscious. In KA-16 the deceased has stated that when he was coming down
from the stair-case of the Women's Hospital he saw the thmee accused
including the appellant standing there and the appellant firedfatthim:3He did
not, however, mention that the other two accused exhortedetheéappellant. As
a matter of fact he had bitter enmity against the other two aceused and the
appellant was not an important person as compared towthe other two
accused, yet the deceased categorically stated that it wasgthe appellant who
shot at him. This itself shows that the declaration givéen by him was not a
result of tutoring. It may not be nece€ssary forjyus toyrefer to the contents of
Ex. KA-28 recorded by the Investigating OfficesfAt that stage it was recorded
as a statement under Section 161, C£PiC. and naturally more details were
incorporated. However, we ate satisfiedfthat ‘the Ex. KA-16 is a true one.
Further we have the evidence of threeeye-witnesses PWs 1, 2 and 3. We have
gone through their é&widenceéWearefully. Their presence at the place of
occurrence cannot ‘Pe, doubted. Having witnessed the occurrence they
immediately shiftedthe injured to the hospital. Each one of them has
categorically statedithat the appellant shot at the deceased. Therefore, there
is overwhelmingyevidence against the appellant.

GangetrisSingh v. State of U.P., 1992 CrLJ 1290 : 1992 AIR (SC) 948 : 1992
CAR 3691992 Cr LR (SC) 284 : 1992 (1) Crimes 981 : 1992 (1) CCR 1064
Section 32—Dying declaration—Corroboration—Necessity of—Conviction
solely on such declaration—Permissibility.

If the dying declaration is acceptable as truthful then even in the absence of
other corroborative evidence it would be open to court to act upon the dying
declaration and convict the appellant stated therein to be the offender. An

accusation in a dying declaration comes from the victim himself and if it is
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worthy of acceptance then in view of its source the Court can safely act upon
it.

Tapinder Singh v. State of Punjab and another, 1970 CrLJ 1415 : 1970 AIR
(SC) 1566 : 1971(1) SCR 599 : 1970 (2) SCC 113

Section 32—Dying declaration—Corroboration—Necessity of—Suspicious
circumstances surrounding recording of declaration—Deceased a young boy
of 12 years making two dying declarations—Improvement in second
declaration by implicating more persons—Possibility of tutoringgnot ruled
out—Reliance on declaration without corroboration, not permissible.
Rasheed Beg and others v. State of Madhya Pradesh, 1974,CrlJ 364, : 1974
AIR (SC) 332 : 1973 Cr LR (SC) 795 : 1974(4) SCC 264

Section 32—Dying declaration—Corroboration—Nature of injury— Deceased
claimed to have stated that accused pierced himmgWwhile co-accused
assaulted—Absence of corroboration from_natagetef injuries as no piercing
injury inflicted on the deceased comnsciousness of deceased at the time of
making declaration, doubtful—Dyingsdeclaration cannot be relied.
Statements are to the effgect that thef'deceased told them that Dandapani
Choudhury and Radhakrishna Cheudhufy “'pierced' him while Banka Nayako
assaulted on the head with a "kati. We however find that Dr. K.K. Misra (P.W.
13) has categorically (stated “that while there was one “incised looking”
lacerated wound on' theWforehead and side of the scalp and one similar
lacerated woundyon“the eye-brow and the left temple, they were lacerated
wounds whichtceuld have been caused by a blunt weapon. There is nothing
in the statementiof the witness to show that he found any such injury as
coul@ycorroborate the version that piercing injuries had been inflicted on the
deceased.

Dr. K.K. Misra (P. W. 13) has however stated that he found, on a post-mortem
examination, that there was congestion of the brain of the deceased due to
the head injuries and that having “lost consciousness the victim might not
have regained consciousness.” This part of the statement was also not noticed
by the High Court and was also not taken into consideration even though it

had a great bearing on the question whether the deceased could regain
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consciousness and make a dying declaration. As it is, it cannot be said with
any amount of certainty that the deceased made the dying declaration.

Banka Naiko and others v. State of Orissa, 1976 CrLJ 1556 : 1976 AIR (SC)
2013 : 1976 CrLR (SC) 341 : 1976 SCC (Cr) 417

Section 32—Dying declaration—Corroboration—Necessity of—It is not a rule
of law or rule of prudence—Corroboration must be insisted before acting
upon dying declaration.

Though a dying declaration must be approached with caution foggthe reason
that the maker of the statement cannot be subjected to crogs=examination,
there is neither a rule of law nor a rule of prudence whichghas“hardeéned into
a rule of law that a dying declaration cannot be acted, upon Unless it is
corroborated.

Munnu Raja and another v. The State of Madhy&Pradeshg1976 CrLJ 1718 :
1976 AIR (SC) 2199 : 1976 SCC (Cr) 376 : _1976,CtLR (SC) 54 : 1976 Jab LJ
599

Section 32—Dying declaration—Cosrobotations-Recording of statement by
Sub Inspector verified by, the doctor#—Corréboration by other witnesses—
Reliance on dying declaratiomyfor‘eonviétion is not improper.

We are satisfied that the, dyimg “declaration (Exhibit P.W. 21/F), the
genuineness of which i§, verifiedgby Dr. Avtar Singh Gill (P. W. 18), is truthful
and convincing and itteannot*be brushed aside merely on the ground that it
was not recordediby agMagistrate especially when it is remembered that it was
recorded by, S.I.'BinyDayal in the presence of the duty doctor Avtar Singh Gill
at a time whenithe deceased was in great agony and the life in her was fast
ebbifig away.\It is well recognised that when the words are few, they are
seldom spent in vain. It would also be well at this stage to recall the
statement made in cross-examination by Shri Yashpaul, Link Judicial
Magistrate, Jama Masjid, Delhi to the effect that when he reached the
Hospital to record the statement of the deceased but could not do so as she
had expired before his arrival, he was informed that a police officer had
already recorded her statement. The testimony of the parents of the deceased
namely, Roshan (P.W. 1) and Phool Vati (P.W. 2) also lends strong
corroboration to Exhibit P. W. 21/F. They have categorically stated that the
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relations between the deceased and the appellant were strained as the latter
was ill-treating the former and was carrying on with another woman from
Shahdara who used to visit his (the appellant's) house every now and then;
that the deceased often used to complain to them about the misbehaviour
and cruel conduct of the appellant towards her and used to send oral and
written messages imploring them to take her away from the matrimonial
house.

Jaswant Singh v. State (Delhi Administration), 1978 CrLJ 1869 : 19%9 AIR (SC)
190 : 1978 CAR 387 : 1978 SCC (Cr) 523 : 1978 CrLR (SC) 527

Section 32—Dying declaration—Corroboration—Deceasedgstating ‘that the
accused forcibly administered the endrine poison=-Correbotration by
chemical analysis according to which the viscera did contaifi"the poison—
Injuries on the person of accused corroborating theWdying declaration—
Theory of suicide completely excluded—Convictienfor murder affirmed.
Nelluri Subba Rao and another v. State of Andhka Pradesh, 1979 CrLJ 1130 :
1979 AIR (SC) 1513 : 1979 SCC (Cr)gd2 1 B 9%9(CrLR (SC) 327 : 1979 All CrR
367

Section 32—Dying declaration-—Cerrobéfation—Necessity of.

The Evidence Act attaches ‘a spéeial“sanctity to a dying declaration. Thus, if
the statement of a dying persofgpasses the test of careful scrutiny applied by
the Courts, it becomes a most reliable piece of evidence which does not
require any corroboragion. Suffice it to say that it is now well established by a
long course ofydecisions of this Court that although a dying declaration
should be ‘earcfully scrutinised but if after perusal of the same, the Court is
satisfied \that\the dying declaration is true and is free from any effort to
prompt theydeceased to make a statement and is coherent and consistent,
there is no legal impediment in founding the conviction on such a dying
declaration even if there is no corroboration.

Kusa and others v. State of Orissa, 1980 CrLJ 408 : 1980 AIR (SC) 559 : 1980
Cr LR (SC) 200 : 1980 SCC (Cr) 289 : 1980(3) Mah LR 138

Section 32—Dying declaration—Corroboration—Necessity of—A dying
declaration found to be truthful can form sole basis of conviction if the

Court is satisfied about its truthfulness.
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There can be conviction on the basis of dying declaration and it is not at all
necessary to have a corroboration proved the Court is satisfied that the dying
declaration is a truthful dying declaration and not vitiated in any other
manner.

There can be a conviction on the basis of dying declaration even in the
absence of other corroborating evidence but before doing so, the Court has to
be satisfied about the truthfulness of the dying declaration.

State of Assam v. Mafizuddin Ahmed, 1983 CrLJ 426 : 1983 Al C) 274

1983 SCC (Cr) 325 : 1983 CAR 129 : 1983 CrLR (SC) 163 : (1 imes
380

Section 32—Dying declaration—Corroboration—Necess If“the dying
declaration is true it can be relied upon without in g upon the
corroboration.

As a matter of law, a dying declarati be ®cted upon without
corroboration. °

There is not even a rule of pruden h ardened into a rule of law

that a dying declaration cannot C pon unless it is corroborated. The
primacy effort of the Court has, to'be to out whether the dying declaration
is true. If it is, no questi rroboration arises. It is only if the

that the Court

declaration. The ore us is a typical illustration of that class of cases in

which, the Lo uld not hesitate to act on the basis of an uncorroborated
dying declagat

Stat radesh v. Ram Sagar Yadav and others, 1986 CrLJ 836 : 1985
AIR (SC) : 1985 SCC (Cr) 552 : 1985 CrLR (SC) 73 : 1985(1) Crimes 344 :

1985(1) Rec CrR 600

Section 32—Dying declaration—Corroboration—Necessity of—Where the
court is satisfied that the dying declaration is truthful and is not vitiated,
corroboration is not necessary.

State of Assam v. Muhim Barkataki and another, 1987 CrLJ 152 : 1987 AIR
(SC) 98 : 1986 CAR 277 : 1986 CrLR (SC) 505 : 1986(3) Crimes 586 : 1986
SCC (Cr) 503
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Section 32—Dying declaration—Corroboration—If the Court is satisfied that
dying declaration is true and free from any embellishment—Such dying
declaration is sufficient for recording conviction even without any
corroboration.

Section 32(1) of the Evidence Act is an exception to the general rule that
hearsay evidence is not admissible evidence and unless evidence is tested by
cross-examination, it is not creditworthy. Under Section 32 when a statement
is made by a person, as to the cause of death or as togamy of the
circumstances which result in his death, in cases in which th€“eausetef that
person's death comes into question, such a statement,geral“er inywriting,
made by the deceased to the witness is a relevant fact and ispadmissible in
evidence. The statement made by the deceased, called the d¥ifig declaration,
falls in that category provided it has been made By the deeéased while in a fit
mental condition. A dying declaration made By, persor on the verge of his
death has a special sanctity as at that Solemin moment, a person is most
unlikely to make any untrue statement. The shadow of impending death is by
itself the guarantee of the truth of fheystatement made by the deceased
regarding the causes of cisgcumstanées leading to his death. A dying
declaration, therefore, enjoys almost a sacrosanct status, as a piece of
evidence, coming as it ‘does fromgthe mouth of the deceased victim. Once the
statement of the dyingypeérson®and the evidence of the witnesses testifying to
the same passesithedtest of careful scrutiny of the courts, it becomes a very
important and‘@*seliable piece of evidence and if the Court is satisfied that the
dying declaration) is true and free from any embellishment such a dying
declasationiby itself, can be sufficient for recording conviction even without
looking fo¥ any corroboration. If there are more than one dying declarations,
then the court has also to scrutinise all the dying declarations to find out if
each one of these passes the test of being trustworthy. The Court must
further find out whether the different dying declarations are consistent with
each other in material particulars before accepting and relying upon the
same.

Kundula Bala Subrahmanyam and another v. State of Andhra Pradesh, 1993
CrLJ 1635 : 1993(1) Crimes 1169 : 1993(2) SCC 684 : 1993(2) CCR 154
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Section 32—Dying declaration—Corroboration—Particulars mentioned in
dying declaration leaving no doubt about identity of accused—Evidence of
witness supporting the prosecution case—Doctor recorded dying declaration
deposed that mental condition of injured was fit to give the statement—
Other circumstances also corroborate dying declaration—Conviction on the
basis of dying declaration affirmed.

The firing of shot was heard by the deceased and after he was injured, he
turned to that side and saw the accused running away and he idemtified him
and has given the particulars of the accused namely about hi$ residenge and
his brother's name also. Therefore, there is no questiongef any mistake in
identification. The High Court has considered this aspect\in great®detail and
has rightly held that all the particulars mentioned in the dying declaration
would leave no doubt regarding the identity of the acciised. Apart from this
even though P.W. 1 is treated hostile, in_hisychief examination and also
during cross-examination on the first'day; hegsupported the prosecution case
and his evidence also would show that iywasgsthe accused who shot at the
deceased. The Doctors, P.Ws. 3gand &4 Wwho%ecorded the dying declaration
deposed that the injured wasSyconsciousfand his mental condition was such
that he could give a statement and whatever he stated was correctly recorded
and read out to him. The HighW€ourt also pointed out certain circumstances
which corroborate the, dying®declaration. Therefore we see absolutely no
grounds to come'to a¥different conclusion.

Gopal (Ram,Gopai), v, State of U.P., 1994 CrLJ 240 : 1994 SCC (Cr) 169 : 1993
CrLR (SC) 683 "%1993(3) Crimes 1106 : 1993 All LJ 1360

Section \32-+Dying declaration—Corroboration—Medical evidence and
serologist@feport—Minor discrepancy in evidence—No evidence regarding
motive—No explanation in examination under Section 313 Cr.P.C.—
Conviction affirmed.

It is settled law some improvements here and some exaggerations there or
some minor discrepancies in the evidence do not hurt the prosecution case.
PW 4, Dr. Das, who had done post-mortem, does not in any way show if

Ranjit Singh was not in a position to speak.
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Dying declaration has received corroboration because of finding of one
blood-stained keduwa from appellant Rooqa and blood-stained lathi recovered
at the instance of appellant Baje. No doubt, it is correct that the serologist
had not given the blood groupings; but, the finding of extensive stains of
human blood does incriminate the appellants, because when they were
questioned about these findings in their examination under Section 313,
Cr.P.C. they had not given any explanation, which it was their duty, if the
blood-stains had been contacted, not in the course of the occurremee but due
to injury received somewhere else, as contended by Shri Bachawat.

Failure to bring on record any evidence regarding motivesdeestmot, however,
weaken a prosecution case, though existence of the samemay strengthen the
same. Secondly, there is also nothing on record to show as“tefwhy the dying
man would have falsely implicated the appellants. Nataral presumption is
that a dying man does not lie, if there be no_motiyefor the same.

We confirm the conviction as awarded by thedigh Caurt; so too the sentence
which is imprisonment for life.

Meharban and others v. State of MadhgyaPradesh, 1997 CrLJ 766 : 1997 AIR
(SC) 1528 : 1996(4) Crimes 28 :"39978CC (Cr) 118 : 1996 CrLR (SC) 614 :
1996(4) CCR 114

Section 32—Dying declaratiéms-Corroboration—Necessity of—Though a
dying declaration_ alofie ¢éan form the basis of conviction without insisting
upon the corrobogationtbut’it must be found to be true and reliable.

A dying deeglaratientis admissible in evidence on the principle of necessity and
can form the basis for conviction if it is found to be reliable. While it is in the
natue of, an exception to the general rule forbidding hearsay evidence, it is
admittedon the premiss that ordinarily a dying person will not falsely
implicate an innocent person in the commission of a serious crime. It is this
premiss which is considered strong enough to set off the need that the maker
of the statement should state so on oath and be cross-examined by the
person who is sought to be implicated. In order that a dying declaration may
form the sole basis for conviction without the need for independent
corroboration it must be shown that the person making it had the

opportunity of identifying the person implicated and is thoroughly reliable
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and free from blemish. If, in the facts and circumstances of the case, it is
found that the maker of the statement was in a fit state of mind and had
voluntarily made the statement on the basis of personal knowledge without
being influenced by others and the Court on strict scrutiny finds it to be
reliable, there is no rule of law or even of prudence that such a reliable piece
of evidence cannot be acted upon unless it is corroborated. A dying
declaration is an independent piece of evidence like any other piece of
evidence neither extra strong nor weak and can be acted upen without
corroboration if it is found to be otherwise true and reliable.

Jai Karan v. State of (N.C.T. Delhi), 1999 CrLJ 4529 : 1999 AIR (S€), 3512 :
1999(3) Raj LW 476 : 1999(8) SCC 161 : 1999(4) Curr, CtR 53) 1999(4) Rec
CrR 265

Section 32—Dying declaration—Corroboration-NecesSity of—Case mainly
resting on evidence of injured witness and dying declaration of deceased
victim—Witness could not be confronted withidyingideclaration—This is no
ground to give benefit to defence—Agquittal ofythose accused persons whose
names were mentioned by deceaged later)affismed.

The case entirely rests on the ewidenée of P.W. 7 and admittedly D.W. 2
Executive Magistrate recorded the,dying declaration which is a valuable piece
of evidence but unfort@mnately PeW! 7 could not be confronted by the defence.
That by itself is not‘a, ground to give the benefit which the defence can
legitimately claimyonWthe basis of the contents of Ex. D-5 particularly when
the case rests onithe sole testimony of P.W. 7. No doubt as pointed out by the
counsel forjthe“State that she has later mentioned the names of A-3 and A-4
alsodin herystatement as well as in the deposition but the benefit should
naturally“ge to these two accused and the High Court has rightly given the
same to them. We see no grounds to interfere.

Ram Vilas and another v. State of Madhya Pradesh and others, 1993 CrLJ
3251

Section 32—Dying declaration—Corroboration—Witnesses categorically
stated that accused alone was responsible for causing injuries on the
deceased—Two dying declarations recorded within an hour in the presence

of Medical Officer alone are safe to base conviction of accused—Mitigating
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circumstances against the accused—Undue importance to trivial
contradictions between ocular evidence and dying declarations is not
proper—Conviction, restored.

All the three witnesses (PWs 3 to 5) consistently and convincingly have stated
on oath that it was the respondent and respondent alone who was
responsible for causing the injury on the stomach of the deceased which
proved fatal within a few hours. Nothing has been brought in the
cross-examination to discredit the testimony of any of these witnesses.

Now let us scrutinise the two dying declarations. The first dying,declaration
was recorded by P.W. 16 at the dispensary between 6.30 aad 745 p:m. in the
presence of the Medical Officer P.W. 6. The subsequent dying declaration was
recorded by P.W. 7, the Executive Magistrate at about 7.15"pin. in the same
dispensary in the presence of the Medical Officer. The 'High Court by giving
undue importance to some trivial and insignificant contradictions between
the evidence of the witnesses and" the"version of) the dying declaration
(declarant?) regarding as to whetheggthe kniféysniamely the weapon of offence
was lying on the road or,carrigd awayyby the respondent or whether the
injured was made to walk up, togthe Amand Guest House or removed on a
cycle up to that place, has rejected the dying declaration.

After carefully examinihg bothathe dying declarations which were recorded
within a hour successively i presence of the Medical Officer P.W. 6 and
which declarations Were given by the injured without being influenced by
others, we absolately find no reason to reject the same but on the other hand,
in our consideredyopinion, both these dying declarations can implicitly relied
uporyand, anconviction can be safely recorded by these two dying declarations
alone.

For all the above mentioned reasons, we set aside the judgment of the High
Court acquitting the respondent and restore the judgment of the trial Court
upholding the conviction under Section 302, I.P.C.

State of Maharashtra v. Rajendra Garbad Patil, 1994 CrLJ 145 : 1994 AIR (SC)
475 : 1992 SCC (Cr) 967

Section 32—Dying declaration—Credibility of—Charge of murder— Medical

Officer not attesting the dying declaration as he was not satisfied with the
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correct recording of the statement—No suggestion addressed to Medical
Officer or any of the witnesses that the deceased gave different name, but
the A.S.I. recorded the name of accused—No attestation of Medical Officer
does not affect veracity of dying declaration.

The Medical Officer PW-4 after supporting the entire prosecution version in
his chief-examination, in the fag end of his cross-examination stated that he
did not know whether the statement recorded by the ASI was correct or not
and he did not attest the same as he was not satisfied withgthe correct
recording of the statement from Rajbir Singh. However, PW-4fhas nofystated
that the deceased gave any other name except the name of theypresent
appellant as the assailant in this case. Nor even a_suggestion”has been
addressed to the Medical Officer or to any other witness that the deceased
gave a different name, but the ASI recorded the aame ofithie appellant as the
assailant. As already pointed out, the assailant¥s nene other than the brother
of the deceased himself. Therefore, it_is"fag=fetched) to suggest or even to
imagine that the ASI could have substituted the' hame of the appellant as the
assailant leaving out the name @f YtheWreal assailant. Under these
circumstances, this sporadic‘admission¥made by the Medical Officer which in
our opinion does not in any\(way)afteet the veracity of the dying declaration.
Suraj Mal v. State of Punjab, 1992(CrLJ 520 : 1992 AIR (SC) 559 : 1993 Supp.
(1) SCC 639

Section 32—Dyiag ‘declaration—Deceased knowing the assailant and on
being asked tellihgtheir name—Dying declaration could not be disbelieved.
We are inclined¥o,accept the finding of the High Court that the deceased was
alivefat leastup to half an hour after the assault. He had been taken to the
hospital where he received some treatment for about 10-15 minutes. It is not
borne out from the evidence of the doctor that the injuries were so grave and
the condition of the patient was so critical that it was unlikely that he could
make any dying declaration. In the ordinary course, the members of the
family including the father were expected to ask the victim the names of the
assailants at the first opportunity and if the victim was in a position to
communicate, it is reasonably expected that he would give the names of the

assailants if he had recognised the assailants. In the instant case there is no
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occasion to hold that the deceased was not in a position to identify the
assailants because it is nobody's case that the deceased did not know the
accused persons. It is therefore quite likely that on being asked the deceased
would name the assailants. In the facts and circumstances of the case the
High Court has accepted the dying declaration and we do not think that such
a finding is perverse and requires to be interfered with.

Prakash and another v. State of Madhya Pradesh, 1992 CrLJ 3703 : 1993 AIR
(SC) 65 : 1992 SCC (Cr) 853 : 1992 CAR 290 : 1992 Cr LR (SC) 722,: 1993 (3)
Crimes 530

Section 32—Dying declaration—Deceased shouting the aan ailants
before dying in presence of two witnesses who were rels % ontrecording
of evidence of other persons who appeared at the s% rrence later,

does not render the dying declaration doubtful.

Ananta Mahanto v. State of Orissa, 1979 %979 AIR (SC) 1433 :
1979 SCC (Cr) 523 : 1979 CrLR (SC) 95

Section 32—Dying declaration—Djisapp from judicial record—The
original statement missing fro €co r committal proceedings—The

t f ration found to be reliable—Con-

Magistrate proving the con
viction affirmed.
As the original dying larat as somehow disappeared from the judicial
record and the cas aSerious nature, we undertook to examine the
evidence in respeet ing declaration.

The Magistzat bserved by the High Court, is quite clear as to what the
deceased had him. He has repeated the same in his statement in court.
Exhibi s been proved by him as a correct account of the dying
declaratiohyrecorded by him. It is not understood how the fact that the
Investigating Officer was allowed to make a copy of the dying declaration
could got against the Magistrate. The dying declaration could legitimately
serve as a guide in further investigation. It was not argued that the dying
declaration being a confidential document had to be kept secret from the
Investigating Officer.

Considering the nature and the number of injuries suffered by the deceased

and the natural anxiety of his father and others present at the spot to focus
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their attention on efforts to save his life we are unable to hold that he had
within the short span of time between the occurrence and the making of the
dying declaration been tutored to falsely name the appellant as his assailant
in place of the real culprit and also to concoct a non-existent motive for the
crime.

Tapinder Singh v. State of Punjab and another, 1970 CrLJ 1415 : 1970 AIR
(SC) 1566 : 1971(1) SCR 599 : 1970 (2) SCC 113

Section 32—Dying declaration—Discrepancy—Deceased attgibuting all

contradicting the declaration—Conviction on such
not safe.

If the dying declaration is analysed carefully it Will be

weapon which is said to have been used again deCeased was a saif, and
according to the deceased himself it%v s whao, first used the weapon.
There is no mention of bhallas in the,d aration and there is also no

mention that the two appella nyp other weapon. The deceased

weaporn.

Md. Ekramul andya . State of Bihar, 1973 CrLJ 335 : 1973 AIR (SC)

1395: 197 312 : 1973 CAR S

Section, 3 i eclaration—Doctor and Police Constable certifying the
me of deceased to make the statement—Corroboration by
circums ial evidence of sustained harassment of deceased on account of

dowry—Conviction on the basis of such evidence affirmed.

Kailash Kaur v. State of Punjab, 1987 CrLJ 1127 : 1987 AIR (SC) 1368 : 1987
CAR 301 : 1987 CrLR (SC) 393 : 1987 (2) Rec CrR 63 : 1987 SCC (Cr) 431
Section 32—Dying declaration—Dowry death—Deceased wife while making
statement stating that her husband should not be beaten up—This does not

exculpate the husband stated to have set her on fire.
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Vaswant Narayan Pawar v. State of Maharashtra, 1980 CrLJ 1009 : 1980 AIR
(SC) 1270 : 1980 CAR 187 : 1980 SCC (Cr) 845 : 1980 CrLR (SC) 724

Section 32—Dying declaration—Dowry death—Wife set on fire by her
husband—Prosecution rested its case upon three dying declarations—No eye
witness—Two dying declarations prove prosecution case beyond reasonable
doubt—Conviction of husband on the basis of dying declaration upheld.

It stands fully established that at the material time Hansaben was in a fit
state of mind and she voluntarily made the statement on the basis of her
personal knowledge without being influenced by others. We_hawve nofyfound
any discrepancy whatsoever in the above dying declaratioagwhieh could have
justified the trial Judge to discredit the same. So far as the other declaration
before Dr. Joshi is concerned, the trial Judge did‘not, aswfioticed earlier,
advert to it all. Since these two dying declarationg prove'th® prosecution case
beyond reasonable doubt, we need not go into the question whether the dying
declaration made before the head constable (Ext, 23)1s reliable or not.

We therefore uphold the judgment ofgthe Highi€ourt and dismiss this appeal.

Kumbhar Dhiragjlal Mohanlal v. State of ‘Gujakat, 1997 CrLJ 769 : 1997 AIR
(SC) 1531 : 1996 SCC (Cr) 1409 %1996@) Crimes 98 : 1996 CrLR (SC) 754 :
1997 APLJ (Cr) 79

Section 32—Dying declarationsDowry death—Statement recorded by
police—Mental fitness, of deéceased not questioned from the doctor—
Complaint recotdedgy by “police can be treated as dying declaration
subsequengly—Cenviction on the basis of dying declaration, affirmed.

It was then in“the nature of a complaint and was later treated as a dying
declagationWpecause she died. Whether police could have recorded a regular
dying deeélaration or not was a matter for cross-examination of the
Investigating Officer. In absence of such cross-examination, it cannot have
any bearing on the correctness or otherwise of the statement recorded on
7-10-1990.

What was recorded by the police officer was not a dying declaration. As he
recorded a complaint, it was not necessary for him to keep any doctor present

or obtain any endorsement from him.
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It was not even suggested to the Police Officer that she was not able to speak
clearly. No attempt was made in the cross-examination of the Doctor to show
that her condition had not improved between 7.30 a.m. and 1.30 p.m. and,
therefore, this submission also deserves to be rejected.

This dying declaration receives corroboration from the site inspection report
and also by the application Ex. PL referring to the compromise arrived at on
the previous day.

Jai Prakash and others v. State of Haryana, 1999 CrLJ 837 : 1999 AIR (SC)
3361 : 1998 SCC (Cr) 806 : 1998 CAR 440 : 1999(1) Raj LW 60%1998(37) All
CrC 595

Section 32—Dying declaration—Evidentiary value—Pringiplefof ‘distinction
between English law and the Indian law.

There is distinction between the evaluation of ‘dying deelaration under the
English law and that under the Indian law, Underithe ‘English law, credence
and the relevancy of a dying declaration“is gnly when person making such
statement is in hopeless conditiongandWexpeeting an imminent death. So
under the English law for its admissibility, the declarant should have been in
actual danger of death at theytime whenfthey are made, and that he should
have had a full apprehension ‘of his danger and the death should have
ensued. Under the Indian law%he dying declaration is relevant whether the
person who makes it'Was‘er was not under expectation of death at the time of
declaration. Dying deéelaration is admissible not only in the case of homicide
but also ingcivil'suits. Under the English law, the admissibility rests on the
principle that a%eénse of impending death produces in a man's mind the same
feelifig as, that of a conscientious and virtuous man under oath. The general
principle “en which this species of evidence are admitted is that they are
declarations made in extremity, when the party is at the point of death, and
when every hope of this world is gone, when every motive to flasehood is
silenced, and the mind is induced by the most powerful considerations to
speak only the truth. If evidence in a case reveals that declarant has reached
this state while making declaration then within the sphere of the Indian law,
while testing the credibility of such dying declaration weightage can be given.

Of course depending on other relevant facts and circumstances of case.
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Kishan Lal v. State of Rajasthan, 1999 CrLJ 4070 : 1999 AIR (SC) 3062 :
1999(3) Rec CrR 735 : 1999(39) All CrC 555 : 1999(2) Raj LW 361

Section 32—Dying declaration—Extra-judicial statement—Dowry death—
Deceased set on fire by her husband and in-laws, rescued by neighbours
and taken to hospital—Statement made on way to hospital implicating the
accused persons—Fact that deceased was not in a position to speak when
she reached hospital does not affect the dying declaration.

C.V. Govindappa and others v. State of Karnataka, 1998 CrLJ 110
(SC) 792 : 1998 SCC (Cr) 683 : 1998 CrAR 90 : 1998 CrLR (SC

No reliance can be placed on it when it is not fenderedwifi’ accordance with

law. °
Damodar Prasad Chandrika Prasad a"L he . of Maharashtra, 1972

CrLJd 451 : 1972 AIR (SC) 622 : 197 : 1972 (1) SCC 107
Section 32—Dying declaration I% ased after making statement
to police succumbed to his 1 '& ied—The contents of FI<%4>R can
be treated as dying declara

v

Munnu Raja and anotRer v. ate of Madhya Pradesh, 1976 CrLJ 1718 :

1976 AIR (SC) 2199 séc (Cr) 376 : 1976 CrLR (SC) 54 : 1976 Jab LJ
599
Section 3 declaration—Fitness—Certification by the Doctor that

though, th&, co ion was bad, deceased was in fit condition to make the
statéme opportunity for tutoring of the deceased—Statement duly
proved b e Magistrate corroborated by injury received by her—Reliance
on statement affirmed.

Nirmal Singh v. State of Rajasthan, 1972 CrLJ 580 : 1972 AIR (SC) 945 :
1972(3) SCC 781

Section 32—Dying declaration—Form of—Absence of details—Effect of—It is
not a requirement of law that declaration must cover the whole incident to

enable the Court to assess the evidentiary value of the declaration.
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There is no substance in this contention because in order that the Court may
be in a position to assess the evidentiary value of a dying declaration, what is
necessary is that the whole of the statement made by the deceased must be
laid before the Court, without tampering with its terms or its tenor. Law does
not require that the maker of the dying declaration must cover the whole
incident or narrate the case history. Indeed, quite often, all that the victim
may be able to say is that he was beaten by a certain person or persons. That
may either be due to the suddenness of the attack or the cemditions of
visibility or because the victim is not in a physical condition(totgecapitulate
the entire incident or to narrate it at length. In fact, many“a time, dying
declarations which are copiously worded or neatly structixed eXcite suspicion
for the reason that they bear traces of tutoring.

Munnu Raja and another v. The State of Madhy&Pradeshg1976 CrLJ 1718 :
1976 AIR (SC) 2199 : 1976 SCC (Cr) 376 : _1976,CtLR (SC) 54 : 1976 Jab LJ
599

Section 32—Dying declaration—Fosm ofs—Mention of details in statement
does not lead to inference, that ghe statement is fabricated even if in some
cases it may arouse suspiciors

Tehal Singh and others v. State of Punjab, 1979 CrLJ 1031 : 1979 AIR (SC)
1347 : 1979 SCC (Cr) 722 : 197%84CrLR (SC) 660

Section 32—Dying deelaration—Form of—The persons writing down the
declaration using his ewn language but the substance remained of the
deceased—No inference can be drawn that something other than what was
stated by the déeeased had been recorded.

Kulwant'®©Siagh stated in his evidence that he put questions to Harmel Singh
and recorded the answers of Harmel Singh. No doubt he stated that he
recorded what Harmel Singh stated “in his own way'. It does not mean that he
recorded something other than what Harmel Singh stated. All that it means is
that the language was his but the substance was what Harmel Singh stated.
We do not think that any infirmity is attached to the dying declaration on this
account.

Tehal Singh and others v. State of Punjab, 1979 CrLJ 1031 : 1979 AIR (SC)
1347 : 1979 SCC (Cr) 722 : 1978 CrLR (SC) 660
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Section 32—Dying declaration—Form of—Manner of recording—It is
preferable that the dying declaration is recorded in the form of questions
and answers.

Rabi Chandra Padhan and others v. State of Orissa, 1980 CrLJ 1257 : 1980
AlIR (SC) 1738 : 1979 CAR 380 : 1979 CrLR (SC) 633 : 49 Cut LT 88

Section 32—Dying declaration—Form of—Declaraton not recorded in
question-answer form but otherwise found to be clear—Validity of.

The form by itself is not important. The statement is clear. Begause of the
mere fact that the entire thing is not recorded by way of se questions

and answers, the value of the dying declaration is not detr,

Ganpat Mahadeo Mane v. State of Maharashtra, 199 ¥1993 AIR
(SC) 1180 : 1992 CrLR (SC) 738 : 1992 (3) Crimes upp (2) SCC
242

Section 32—Dying declaration—Identificati cUSed—The first person
whom deceased requested to take hl&’l to“hospital mentioning about the
name of the accused—Anxiety of as taken to hospital first—No
inference can be drawn i i%a ilant was not known to the
deceased.

It would be wholly unjust o put the involuntary exclamation of the

deceased on the saméjpar al dying declaration and to reject the dying

declaration recorded stb Inspector later in the presence of the Medical
Officer on the u at the deceased did not name his assailant while
crying out gsa one person has stabbed me'.

D.W. 1_said, in evidence that when he questioned the deceased as to who
had im, he said that one man had given him a knife blow and that
he shou taken to the hospital immediately. From this casual question of

the driver of the carriage and and the answer of a person who had been
seriously injured and who was anxious to be taken to the hospital, it is too
much to infer that the deceased did not know the name of the assailant and
therefore, was unable to mention the name to D.W. 1. The High Court was,
therefore, right in not attaching any importance to the evidence of D.W. 1.
Habib Usman v. The State of Gujarat, 1979 CrLJ 708 : 1979 AIR (SC) 1181 :
1979(3) SCC 358 : 1979(3) Mah LR 256
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Section 32—Dying declaration—Implication of accused—Omission of names
of accused persons—Absence of proper corroboration—Conviction is not
justified.

A court is entitled to convict on the sole basis of a dying declaration if it is
such that in the circumstances of the case it can be regarded as truthful. On
the other hand if on account of an infirmity, it cannot be held to be entirely
reliable, corroboration would be required.

It must be first remembered that though the names of the appellamts' fathers
were known to Modsingh and others who accompanied him™to, theyPolice
Station, their fathers' names and present residence have net,béen mentioned.
It is rather unusual for Police Officers not to enquire _and record in the first
information the full name and address of the persans complained against.
Secondly, the assault had taken place in a junglé,on a dask night which may
cause mistaken identity. Thirdly, neither ModSingh nof any of his relations
had given any cause to the appellants, pegsonally,;jto plan and execute a
murderous attack on him. Fourthlyg.theéte were other persons bearing the
appellants' names in the same villagefand admittedly they were on inimical
terms with the deceased. Fifthly,“the déeeéased had named Hatesingh also as
one of the assailants altheugh™it has now turned out in the evidence of
Umraodas, P.W. 1 thatfthe decéased and Hatesingh had cordial relations with
each other. In theseéy, circumstances, sufficient corroboration would be
required for acting orithe dying declaration.

In the result it 'must be held that the learned Sessions Judge had rightly
acquitted the appellants and the High Court was not justified in interfering
with@they osder of acquittal. The Order of conviction and sentence is,
therefore,*set aside.

Gopal Singh and another v. The State of Madhya Pradesh and another, 1972
CrLJ 1045 : 1972 AIR (SC) 1557 : 1972 SCC (Cr) 513 : 1972 CAR 175

Section 32—Dying declaration—Improvement—More details given in second
declaration recorded later—It does not detract the truthfulness of state ment
made in the first declaration.

Surat Singh and another v. State of Punjab, 1977 CrLJ 347 : 1977 AIR (SC)
705 : 1976 SCC (Cr) 605 : 1977 CrLR (SC) 53
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Section 32—Dying declaration—Improvement—Two dying declarations—
First recorded by police immediately after deceased regained consciousness
after attack, second recorded by Magistrate—Names of all accused stated in
second dying declaration—Dying declarations corroborated by eye-witnesses
—Treating second dying declaration as improvement over first one High
Court acquitted the accused persons—Order of acquittal passed by High
Court set aside and conviction and sentence passed by Sessions Court
restored.

In his first dying declaration which was originally taken as FIR;the deeeased
named A-1 to A-6, A-8 and A-9 specifically and further stated that there were
5 or 6 other persons of the village. It is significant to_note that in®this dying
declaration also the deceased had stated that the accused Were armed with
axes, spears and sticks and that he was beatén by allgthe three types of
weapons and one of the accused had thrown aWkigistone on his legs. He had
also referred to the presence of his wife and hi§ybrother-in-law P.Ws. 1 and 2
inside his hut and their request net, toWbeatiim. The eye-witnesses have
consistently stated that it was A4b3 whothadithrown the stone on the legs of
the deceased. In the second ‘dying,declafation"Exh. P. 5 which was recorded
by the Munsif-Magistrate atiabout 10 a.m., half an hour after his statement
was recorded by the Pélice, hetspecifically named A-1 to A-13 as the persons
who had beaten him:He referred to A-1 to A-5, A-7 to A-10, A-13 and A-14 as
the persons whojhadygiven blows with the axes and spears. When he was
asked by the Magistrate as to whether he had anything further to say, he
stated thatyA-68half caused a cut injury and that A-11 and A-12 had also
beatén hime

Soon aftet the assault on him the deceased had become unconscious and
that he regained consciousness at about 9.30 a.m. in the hospital after he
was given medical treatment. As soon as he regained consciousness, his
statement came to be recorded by the Sub-Inspector who was already in the
hospital by that time. There is nothing on record to show that in between the
recording of the statement of the deceased by the Police and the dying
declaration by the Magistrate any one was allowed to go near the deceased.

The evidence of the Magistrate and the doctor rules out the presence of any
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one else at the time of recording of the second dying declaration Exh. P. 5. In
our opinion, further details given by the deceased could not have been treated
as an improvement.

The evidence of the eye-witnesses and the two dying declarations clearly
establish that A-1 to A-4, A-6 to A-10 and A-13 and even the accused
acquitted by the trial Court were members of the unlawful assembly.

We, therefore, allow the State appeal, set aside the judgment and order of
acquittal passed by the High Court so far as A-1 to A-3, A-7 to A-40.and A-13
are concerned and confirm the order of conviction and seéntence “passed
against them by the Sessions Court. Conviction and sentence of A-dand A-6
are confirmed.

Pratapaneni Ravi Kumar alias Ravi and another v. State of ‘Afidhra Pradesh,
1997 CrLJ 3505 : 1997 AIR (SC) 2810 : 1997 SCE (Cr) 1998 : 1997(2) Crimes
32 : 1997 (35) All Cr C 254 : 1997 (3) CCR 5

Section 32—Dying declaration—Improvement 1m subsequent dying
declaration does not affect the validity, offearlier dying declaration.

Sreerama Murthy v. State of A. B, '19983CrIdy, 4063 : 1998 AIR (SC) 3040 :
1998 SCC (Cr) 1432 : 1998(4)8ReCcCrR 80™ 1998(3) Curr CrR 153

Section 32—Dying declaration—=Inceénsistency—Manner of causing injury
with the spear—Diffefent version given by the eye-witnesses who were
declared hostile—WitfiesSes not actually stating anything about the spear
blow by the accused=sNo inconsistency can be inferred.

Bhola Turhg vSState of Bihar, 1998 CrLJ 1102 : 1998 AIR (SC) 1515 : 1998
SCC (Cr) 846 :" 0998 CAR 83 : 1998(1) Crimes 72 : 1998(1) BLJR 424

Section 82=-Dying declaration—It must be recorded in question-answer
form butfailure to do so by itself it is not sufficient to reject the same.
Generally, the dying declaration ought to be recorded in the form of
questions-answers but if a dying declaration is not elaborate but consists of
only a few sentences and is in the actual words of the maker the mere fact
that it is not in question-answer form cannot be a ground against its
acceptability or reliability. The mental condition of the maker of the
declaration, alertness of mind, memory and understanding of what he is

saying, are matters which can be observed by any person. But to lend
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assurance to those factors having regard to the importance of the dying
declaration, the certificate of a medically trained person is insisted upon. In
the absence of availability of a doctor to certify the abovementioned factors, if
there is other evidence to show that the recorder of the statement has
satisfied himself about those requirements before recording the dying
declaration there is no reason as to why the dying declaration should not be
accepted.

Ram Bihari Yadav v. State of Bihar and others, 1998 CrLJ 2513g5,1998 AIR
(SC) 1850 : 1998 SCC (Cr) 1085 : 1998 CrLR (SC) 562 : 1998 (2)*Rat LR 169
: 1998(2) Rec CrR 563

Section 32—Dying declaration—Mental fitness—Certificate byaDoetor about
consciousness of patient during the period of her statementfas recorded—
Magistrate also certified the statement —Coftradictiem’ with the earlier
version recorded by the doctor at the behest ‘ofyaccused does not affect the
statement—Dying declaration rightly relied foreonviction.

The doctor certified that the patient semainedigenscious during the period her
statement was recorded. The JudicCialfMagistrate recorded a certificate that
the statement of Sheema wasSyrecorded¥y him and it contained true version
of her statement and she had th@embdmarked the same. We have been taken
through the text of theéldying deelaration. We are satisfied that in view of the
doctor's certificate, ‘there, is“no infirmity in the recording of the dying
declaration by the Magistrate and the same inspires confidence.

It was accused\Surinder Kumar who brought his wife Sheema to the hospital
and heremained present while the deceased was examined by the doctor. It is
nowhereymentioned in the record that what was recorded by the doctor was
stated by“the deceased. It is evident that what was recorded by Dr. Tandon
could not be the version of Sheema herself. Had it been so the doctor may not
have used the word “alleged” while recording that the patient received injuries
while cooking food on gas-stove. Dr. Tandon did not mention anywhere on the
record about the state of mind of Sheema. It was nowhere recorded whether
she was conscious or not. It is difficult to believe that the doctor made his

deposition in the Court on the basis of his memory. It is more probable that
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what was recorded by Dr. Tandon was at the instance of the husband who
was accompanying his wife at the time of her examination by Dr. Tandon.
Surinder Kumar and another v. State of Haryana, 1992 CrLJ 3660 : 1992 AIR
(SC) 2037 : 1992 SCC (Cr) 907 : 1992 CAR 303 : 1992 Cr LR (SC) 589 :
1992(2) Crimes 182

Section 32—Dying declaration—Mental fitness—Certification by two
doctors—Death due to burn injuries 12 days after the incident—Statement
of deceased cannot be rejected.

Om Parkash v. State of Punjab, 1992 CrLJ 3935 : 1993 AIR (SC),138%, 1992
SCC (Cr) 848 : 1992 CAR 273 : 1992 Cr LR (SC) 639 : 19924(3) Crimes, 581
Section 32—Dying declaration—Mental fitness—Dying declaration recorded
by respectable doctor who specifically stated that deceased was not
tutored—Deceased was fully conscious and in proper ‘State of mind to give
statement—Dying declaration containing thumab impression of deceased—
Evidence of eye-witnesses reliable—Minor gdiscrepancies in evidences of
witnesses did not effect prosecutiongeasetby ‘and large—Order of acquittal of
trial Court against weight of ewiden€e+-Order of conviction recorded by
appellate Court held proper.

The dying declaration recotded by Dr. Nema should not be discarded. Dr.
Nema, a disinterested @nd respeetable doctor, has specifically stated that he
had ensured that the deceased®was not tutored or assisted by anyone present
and the deceasedywas,fully conscious and in a proper state of mind to make
the dying declagration. There is no evidence to the effect that the deceased in
view of theéjinjugy sustained by him could not have made any statement or
dying, declagation. There is positive and reliable evidence that he was
conscious¥or quite some time after receiving the injury and was in a position
to communicate. As a matter of fact, even the learned Additional Sessions
Judge has also held that, the dying declaration recorded by Dr. Nema, was
recorded in proper manner containing the thumb impression of the deceased,
Surendra Kumar and the same was otherwise a dying declaration in the true
sense. The presence of some of the eye-witnesses at the railway platform
witnessing the occurrence has also been admitted by one of the hostile

witnesses as recorded by the High Court. We do not find any reason to hold
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that the said persons had deposed falsely and their evidences deserve to be
discarded. The said witnesses had said in no uncertain term that the
appellants inflicted the injury and with knife in hand immediately rushed and
boarded the train. It appears to us that the learned Additional Sessions Judge
gave undue importance to minor discrepancies which did not affect the
prosecution case by and large. In the aforesaid circumstances, we do not find
any reason to interfere with the judgment passed by the High Court.

Vinay Kumar v. State of Madhya Pradesh, 1994 CrLJ 942 : 1994 AIR (SC) 830
: 1994 SCC (Cr) 719 : 1993(3) Crimes 1055

Section 32—Dying declaration—Mental fitness—Probability=—Certifieation of
fitness by doctor in spite of patient being in gasping condition—=Effect of.

The doctor was fully aware of the condition and certified thatsthe patient was
in a fit condition to give a dying declaration and has depdsed that she was
conscious and was in a fit condition to give the dying“declaration. The fact
that the pulse was not palpable and blood gpressure unrecordable and the
patient was in a gasping conditioagpwould “met necessarily show that the
patient's condition was such thatmo d§ing deelaration could be recorded. We
see no reason for rejecting thejtestimonysodf the doctor.

State of Haryana v. Harpal Singhtandbothers, 1978 CrLJ 1603 : 1978 AIR (SC)
1530 : 1978 CrLR (SC)466 : 19%8 (4) SCC 465

Section 32—Dying deéelatation—Mental fitness—Short statement given by
deceased to receiveWinjury of the abdomen—No possibility of deceased
becoming wncenscieus immediately—The truthfulness of dying declaration
cannot be ‘doubted.

Therguwas hojinjury which may have affected the brain or the heart and the
only serio@s injuries are on the abdomen which will not make the deceased
unconscious immediately. Moreover, the deceased has also given a short
statement which is a proof of the manner in which the deceased was
assaulted. The shortness of the statement itself, appears to be the guarantee
of its truth. Even the doctors who examined the deceased do not say, that
having regard to the injuries, the deceased would have become unconscious
immediately. In this view of the matter we are fully satisfied a bout the truth

of the dying declaration.
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Surajdeo Oza and others v. State of Bihar, 1979 CrLJ 1122 : 1979 AIR (SC)
1505 : 1979 SCC (Cr) 519 : 1979 CrLR (SC) 1570

Section 32—Dying declaration—Mental fitness—Doctor asking all the
necessary questions—The deceased becoming semi- unconscious on the
last question—The dying declaration cannot be said to be incomplete.
Antarjami could not answer the last question which was “what more you
want to say”’, because he became semi-unconscious and was unable to
answer any further question. A perusal of the entire dying declagation would
clearly show that the doctor had asked all the necessary questions that,could
be asked from the deceased and the last question was mezgely imythe aature of
a formality. It is obvious that having narrated the full story there was nothing
more that the deceased could add. We are thereforefunable®6 hold that the
present dying declaration is an incomplete one.

Kusa and others v. State of Orissa, 1980 CrLJ 408 %1980 AIR (SC) 559 : 1980
Cr LR (SC) 200 : 1980 SCC (Cr) 289 : 1980(3) Mah LR)138

Section 32—Dying declaration—Mentalfyfithess—Doctor conducting post
mortem opining that in view ofgnatureyof injury death to be likely to be
instantaneous—Injury sufficientWto cawse shock to prevent the deceased
from talking—The view that dying declaration could not be ascribed to the
deceased, is not unreaSonable:

The doctor, P.W. 13,"expressed the opinion that after receiving this injury the
victim would notybe“able to talk and death might be instantaneous. He also
said that the jury would have caused great shock and part of the body
would haveybeeqyparalysed. Cutting of the spinal cord would have affected the
bloo@ycireulation and the central nervous system. Coma would follow due to
shock. Wekare of the view that the nature of the injury was such that whether
death was instantaneous or not, the shock would have been such that the
deceased would not have been in a position to talk. The evidence of P.Ws. 1, 7
and 8 that he repeated to each one of them the statement attributed to him
cannot, therefore, be accepted. We cannot say that the learned Sessions
Judge took an unreasonable view in coming to the conclusion that the

deceased would not have made the dying declaration ascribed to him.
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Padman Meher and another v. State of Orissa, 1980 CrLJ 1507 : 1981 AIR
(SC) 457 : 1980 CrLR (SC) 681 : 1981 SCC (Cr) 362

Section 32—Dying declaration—Mental fitness—Determination of—Necessity
of positive proof.

A statement, written or oral, made by a person who is dead as to the cause of
his death or as to any of the circumstances of the transaction which resulted
in his death, in cases in which the cause of that person's death comes into
question, becomes admissible under Section 32 of the EvidencegAct. Such
statement made by the deceased is commonly termed as dyifngideclasation.
There is no requirement of law that such a statement must fecessarily be
made to a Magistrate. What evidentiary value or weight has to'be attached to
such statement, must necessarily depend on the facts and €ifeumstances of
each particular case. In a proper case, it may\be permissible to convict a
person only on the basis of a dying declaratiofginythelight of the facts and
circumstances of the case. In the instant casegthe dying declaration has been
properly proved. It is significant, toy nete that in the course of
cross-examination of the witnessgprovifigitheddying declaration, no questions
were put as to the state of thealth of the deceased and no suggestion was
made that the deceased was notin“a fit state of health to make any such
statement. The doctor'§jevidenéegalso clearly indicates that it was possible for
the deceased to make theistatément attributed to her in the dying declaration
in which her thumb fmpression had also been affixed.

Ramawati Deviyin,State of Bihar, 1983 CrLJ 221 : 1983 AIR (SC) 164 : 1983
CrLR (SC) 260983 CAR 169 : 1983 SCC (Cr) 169 : 1983 Pat LUR 27 : 1983
Guj &H 387

Section 32—Dying declaration—Mental fitness—Gun shot injury—The
deceased is strong man of six ft. of height—Medical opinion that deceased
could remain conscious till his end—No suggestion gave to person recording
the dying declaration—Its validity cannot be challenged.

The pleura, liver and lung of the deceased were all punctured on the right
side of the body; that the twelfth rib was fractured; that 400 c.c. of blood had
been collected in the right chest cavity besides two litres of blood in the

abdominal cavity and that there was a hole on the sternum and extensive
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laceration of both lobes of the liver and gall bladder. PW-4 has opined that the
injured might have died instanteneously or some time thereafter.

Though the nature of the injuries may lead to an inference that the
probability of the victim becoming unconscious could not be completely ruled
out, it could also be safely inferred that the victim who was 33 years old with
robust constitution might have been fully conscious till his end, however, as
the faculty of memory and speaking could not be said to have been impaired
the victim, if not had become unconscious could have given thegseytwo dying
declarations. It is pertinent to note that nothing has been elicited, from, PW-4
regarding the capability of the deceased making any declasation. Not even a
suggestion is made by the defence either to PW-2 who tecorded the second
dying declaration Ext. Ka-3 or to PW-4 who conducted néeropsy that the
victim after receipt of these injuries could “mot hawef given the dying
declarations. Therefore, the question whetherythe, deceased had given the
dying declarations or not would depend uponithe reliability and acceptability
of the testimony of PWs 2 and 5.

After carefully going through the@videnceyof BWs 2 and 5 and the contents of
Ext. Ka-11 and Ext. Ka-3 wetare‘of thedfirm view that the credibility of these
two witnesses is not in any\way $haken despite the fact that these witnesses
have been subjected tofincisivetamd searching cross-examination.

We, therefore, haye néycompunction in placing much reliance on Exts. Ka-3
and Ka-11 whichyaréyree from any infirmity and which are with a stamp of
truth and geliability:

Vinod Kumar vNThe State of U.P., 1991 CrLJ 360 : 1991 AIR (SC) 300 : 1991
SCCHCr)64% 1990 CAR 268 : 1990 CrLR (SC) 624 : 1990(3) Crimes 715
Section 382—Dying declaration—Mental fitness—Proof of—Deceased
answered the relevant questions in coherent manner—Doctor certified that
he was conscious and in fit mental condition—Ample corroboration by
evidence of injured eye-witnesses—Certain incorrect particulars regarding
motive do not affect statement.

The deceased answered the relevant question in a coherent manner. Further,
the doctor also certified that he was in a conscious state and good mental

condition during recording of the dying declaration. Assuming that there are
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certain incorrect particulars regarding the motives, that by itself, in our view,
will not affect the dying declaration which had been duly recorded. As already
mentioned, in the dying declaration, he mentioned only the names of three
appellants. Even assuming there was some infirmity, there is ample
corroboration to the dying declaration from the evidence of PWs 1, 3 and 4.
Out of whom PWs 1 and 3 are the injured witnesses.

Nawab Ali Jhinnu v. State of Uttar Pradesh, 1994 CrLJ 2191 : 1994 AIR (SC)
1607

Section 32—Dying declaration—Mental capacity—Husband alleged to have
poured petrol on body of his wife and lit fire—Oral dying de¢clarationynade to
her mother—In absence of certificate showing deceased\to be medically fit
dying declaration recorded by doctor cannot be (relied “@pon—Order of
acquittal recorded by High Court cannot be said{to be unig€asonable.

During the dead hours of the night the occurkeneée toek place when Sarita
Sahu, her mother and father were fast asleepdThe father of Sarita Sahu (now
dead) when got up, he saw the blaze of, firegand called his wife, Balmati
Sahuani (P.W. 4). It is true,that BAW. 4fasserted in her evidence that she saw
the accused when she got up, but, however, her statement does not inspire
confidence in us. Both these withesSes asserted that Sarita Sahu told them
that accused had pour&d petrolvand set her on fire. It is difficult to accept this
evidence having regard, te the extensive burn injuries sustained by Sarita
Sahu who died during,the ‘same night. If the evidence of these two witnesses
is left out thernithe story of the prosecution as regards the alleged oral dying
declarationjdisappears. Coming to the dying declaration (Ext. 4), recorded by
Dr. ®temananda Pattanaik (P.W. 1) we find that he has admitted in his
evidence that when Sarita Sahu was brought to the dispensary she first was
given an injection and thereafter her statement was recorded. He further
stated that she was conscious at that time. He also admitted that she died
within 15 minutes after recording her dying declaration. It is relevant to note
that Dr. Premananda Pattanaik (P.W. 1) has not certified that she was in her
full senses and was medically fit to make a statement although he had
certified that she was conscious. Having regard to the fact that she had

sustained extensive burn injuries and died within 15 minutes immediately
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after recording the statement, it appears to us that she might not be in a
proper and fit condition to make a statement as regards her cause of death.
The High Court did not feel it safe to rely upon the dying declaration (Ext. 4)
recorded by Dr. Premananda Pattanaik (P.W. 1). Having regard to the facts
and circumstances of the case we also do not think it safe to rely upon the
dying declaration (Ext. 4). The view taken by the High Court cannot be said to
be unreasonable one.

State of Orissa v. Parasuram Naik, 1997 CrLJ 4404 : 1997 Al
1997 SCC (Cr) 1177 : 1997 Cr LR (SC) 624 : 1997 (3) Crime
Raj LW 389

Section 32—Dying declaration—Mental fitness—Injuries deceased

impairing the functions of his brain—The dying de€laratio ade by such
person cannot be relied.
State of Rajasthan v. Teja Ram and others,_1 LJ®588 : 1999 AIR (SC)

1776 : 1999 SCC (Cr) 436 : 1999(2) Raj LW 278y 1999(2) Cal LT 106

Section 32—Dying declaration—Meatal he doctor certifying the fit
condition of deceased to %o e application and not on the

ake
dying declaration itself, wou k he declaration suspicious.
Harjit Kaur etc. v. State of 99 CrLJ 4055 : 1999 AIR (SC) 2571 :
1999 SCC (Cr) 1130 :14999 48 : 1999(3) Rec CrR 700 : 1999 (39) All
CrC 453 )
Section 32—Dyi ration—Mental fitness—Parents of deceased stating
the deceaged e not mentally sound—Court cannot ignore such
eviden t urt has even the slightest doubt about the mental fitness,
reliaface 8>such declaration would be unsafe.

Dandu L mi Reddy v.State of A.P., 1999 CrLJ 4287 : 1999 AIR (SC) 3255 :
1999 SCC (Cr) 1176 : 1999(3) Raj LW : 1999(17) OCR 409 : 1999(3) Rec CrR
764

Section 32—Dying declaration—Mental fitness—Necessity of declaration—
Certificate by doctor certifying that the maker of declaration was
conscious—Serious infirmity in declaration depicting lack of clarity of
thought—Doubtful fitness of state of mind— Conviction on the basis of such

dying declaration is not permissible.
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The prosecution case solely rested on the dying declaration. It was, therefore,
necessary for the prosecution to prove the dying declaration being genuine,
true and free from all doubts and it was recorded when the injured was in a
fit state of mind. In our opinion, the certificate appended to the dying
declaration at the end by Dr. Smt. K. Vishnupriya Devi (PW 10) did not
comply with the requirement inasmuch as she has failed to certify that the
injured was in a fit state of mind at the time of recording the dying
declaration. The certificate of the said expert at the end onlygsays that
“patient is conscious while recording the statement”. In view of these material
omissions, it would not be safe to accept the dying declamation, (Ex3P14) as
true and genuine and was made when the injured was in\a fit\state of mind.
From the judgments of the Courts below, it appears that thiSsaspect was not
kept in mind and resultantly erred in accepting, the saidf'dying declaration
(Ex. P14) as a true, genuine and was made when,the injired was in a fit state
of mind. In medical science two stages namely conscious and a fit state of
mind are distinct and are not synomymous.@©ne may be conscious but not
necessarily in a fit state of mimd.” ThHiSydistinction was overlooked by the
Courts below.

We find some more infirmities inythe'dying declaration (Ex. P14). In the dying
declaration, Smt. Venkata Ramamna had stated that A-1 to A-3 poured the
kerosene on her and‘thereafteshe also poured kerosene on herself. Then she
stated “they have bugnt me with a lighted match stick”. It is difficult to
understand, asttoywhy she poured the kerosene on herself. It has also come
on the,recerd“that on the earlier occasion, Smt. Venkata Ramana (since
deceased), Had tried to commit suicide. In her dying declaration (Ex. P14) she
had stated ¥1 had not taken food for days”. These circumstances again are
pointer to the fact that Smt. Venkiata Ramana (since deceased) was
disappointed and frustrated in her married life. It is in these circumstances,
we find it difficult to accept the dying declaration wherein all the three
appellants alleged to have committed the crime. It is difficult to understand as
to why three persons poured the kerosene and again all the three persons

burnt her with a lighted matchstick. The above statements in the dying
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declaration raises a reasonable doubt as to whether she was in a fit disposing
state of mind at the time when the dying declaration was recorded.
Paparambaka Rosamma and others v. State of Andhra Pradesh, 1999 CrLJ
4321 : 1999 AIR (SC) 3455 : 1999(3) Crimes 125 : 1999(2) Andh LT (Cr) 345 :
1999(17) OCR 515 : 1999(4) Rec CrR 104

Section 32—Dying declaration—Mental fitness—Certificate by doctor
certifying fit state of mind of the declarant—Merely because doctor was not
examined and he had not made any endorsement on the dying deelaration is
not reason to discard the declaration recorded by the Magistrdte:

The Magistrate who recorded the dying declaration has been examined as a
witness. She has categorically stated in her evidence that as), soon as she
reached the hospital in the Surgical Ward of Dr. Shukla, sheéstold the doctor
on duty that she is required to take the statement ofWBRhanuben and she
showed the doctor the Police yadi. The_doetorythen introduced her to
Dhanuben and when she asked the doctor about thecondition of Dhanuben,
the said doctor categorically statedythat Dhabuben was in a conscious
condition. It further appeats frompher gvidence,that though there has been no
endorsement on the dying deelaration rééorded by the Magistrate with regard
to the condition of the patient but there has been an endorsement on Police
yadi, indicating that Dhanubengwas fully conscious. In view of the aforesaid
evidence of the Magistsate and in view of the endorsement of doctor on the
Police yadi and 'ho feason having been ascribed as to why the Magistrate
would try te helpythe prosecution, we see no justification in the comments of
Mr. Keshwani that the dying declaration should not be relied upon in the
absefce ‘of‘the endorsement of the doctor thereon. In this particular case, the
police alsé took the statement of the deceased which was treated as F.LLR.,
and the same can be treated as dying declaration. The two dying declarations
made by the deceased at two different point of time to two different persons,
corroborate each other and there is no inconsistency in those two
declarations made. In this view of the matter, we have no hesitation to come
to the conclusion that the two dying declarations made are truthful and
voluntary ones and can be relied upon by the prosecution in bringing home

the charge against the accused persons and the prosecution case must be
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held to have been established beyond reasonable doubt. Consequently, we
have no hesitation in rejecting the first submission of Mr. Keshwani. In this
connection, it may be appropriate for us to notice an ancillary argument of
Mr. Keshwani that there has been an inordinate delay on the part of the
Magistrate to record the dying declaration and, therefore, the same should
not be accepted. As we find from the records, the incident took place at 4 a.m.
and the Magistrate recorded the dying declaration at 9 a.m., in our opinion, it
cannot be said that there has been an inordinate delay in reeerding the
statement of the deceased. Mr. Keshwani had also urged fhat when the
Magistrate recorded the dying declaration, the deceased hady,been sutsounded
by her relations and, therefore, it can be assumed that the deceased had the
opportunity of being tutored. But we fail to understand howthis argument is
advanced inasmuch as there is no iota of evidence that by the time the
Executive Magistrate went, the deceased wa§ysurrothded by any of her
relations. No doubt the Magistrate herselfthag'said that three or four persons
were there near the deceased whomgshe“askeddto go out but that they were
the relations of the deceased, theseis Aoymaterial on record.

Koli Chunilal Savji and anotherv. State 0f Gujarat, 1999 CrLJ 4582 : 1999 AIR
(SC) 3695 : 1999(4) Crimes 280 J1999(4) Curr CrR 74 : 1999(2) Guj LH 859 :
1999 CrLR (SC) 773

Section 32—Dying deélaration*—Metnal fitness—No categorical statement by
the doctor that deceased would have been unconscious after receipt of the
injury—Deglaratien) can not be doubted— Corroboration by evidence of
father and) wife,'of deceased which did not suffer from any infirmity—
Conftictioneffaccused under Section 302 IPC, affirmed.

The cattle¥delonging to the appellants trespassed into the field of the deceased
and damaged the crops. A quarrel arose Zthat ultimately led to the present
occurrence. P.W. 1 who is the father of the deceased and P.W. 5 who is no
other than the wife of Kamal Kishore, one of the deceased persons would be
the last persons, in such a situation, to implicate the appellants falsely
leaving out the real culprits. Both the courts below have discussed the
evidence of P.Ws. 1 and 5. We have also perused the same. P.W. 1 in the first

information report itself has mentioned about the earlier dying declaration
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and has also given the necessary details. Nothing significant has been elicited
in his cross-examination. Likewise, P.W. 5 deposed that she also reached the
place of occurrence and found Chandra Shekhar lying unconscious and that
her husband Kamal Kishore was conscious and on being asked, he told her
that the six appellants attacked him and beat him. Thereafter Kamal Kishore
was taken to the hospital. In the cross-examination she has affirmed the
same and her evidence does not suffer from any infirmities. The Doctor who
examined Kamal Kishore, on being cross-examined, no doubtgstated that
ordinarily injuries found on the head of Kamal Kishoré¢ “ceuldfycause
unconsciousness but it could not positively be said thatgpthey wowld have
caused immediate unconsciousness. Relying on this admission, the learned
counsel submitted that it is not safe to rely on the ofal dyingsdeclarations. It
must be noted that the Doctor did not categorically statéathat Kamal Kishore
would have been unconscious immediately after feceipt of the injuries and
could not have been in a position even to Speakythat'much. We have carefully
examined the evidence of P.Ws. 1 and 5"andijalso the reasons given by both
the courts below and we are satisfied thatyno imterference is called for.
Vishram and others v. State ‘of MadhyawPradesh, 1993 CrLJ 304 : 1993 AIR
(SC) 250 : 1993 CrLR (SC) 59 : 1992(8) Crimes 904 : 1993 Supp (2) SCC 274
Section 32—Dying de€laration==No possibility of tutoring—Medical fitness
certified by the Doctéx—Executive Magistrate recorded the declaration in
question and anSwerdotm—Dying declaration rightly relied for conviction.
Smt. Paniben viState of Gujarat, 1992 CrLJ 2919 : 1992 AIR (SC) 1817 : 1992
SCC (Cr) 403 :"1992 CAR 149 : 1992 CrLR (SC) 334 : 1992 (1) Crimes 1180 :
1992y(1)"€CR1 100

Section 32=-Dying declaration—Omission—Name of accused not mentioned
in declaration but duly recorded in FIR within an hour of occurrence and
duly corroborated by other witnesses—Accused is not entitled to benefit of
doubt.

Tirath Ram v. State of U.P., 1980 CrLJ 825: 1979 AIR (SC) 1440 : 1982 CAR
27 : 1979 CrLR (SC) 508(2) : 1980 UP CrC 169

Section 32—Dying declaration—Omission—Absence of names of eye

witnesses from the dying declaration do not render it infirm for reliance.
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Rabi Chandra Padhan and others v. State of Orissa, 1980 CrLJ 1257 : 1980
AlIR (SC) 1738 : 1979 CAR 380 : 1979 CrLR (SC) 633 : 49 Cut LT 88

Section 32—Dying declaration—Oral declaration—The witness claiming to
have heard the declaration not stating about the same at the earliest
opportunity—The story narrated by witness is inherently improbable.

Baldev Raj v. State of Himachal Pradesh, 1980 CrLJ 385 : 1980 AIR (SC) 346 :
1980 CAR 83 : 1980 SCC (Cr) 491 : 1980 Cr LR (SC) 74 : 82 Pun LR 349 :
1980 All CrC 71

Section 32—Dying declaration—Oral declaration—The oral d eclaration
is no doubt an important piece of evidence, but it sho beyfreefrom all
infirmities.

Ramsai and others v. State of Madhya Pradesh, 1994 Cr : 1994 AIR

(SC) 464 : 1994(1) Pat LUR 79
Evidence clearly spelling
incident with his brother and

Section 32—Dying declaration—Possibility
out that deceased had been discussal

friends before recording of state

signature of deceased—Negither

there in—Statement impreg ith
and creating doubt is not sui
State of U.P. v. Shishupal Si
SCC (Cr) 957 : 1993 LR431
Section 32—Dyi

claration—Principles governing recording and

declarations.

be acted upon without corroboration.

(ii) If the Court is satisfied that the dying declaration is true and voluntary it
can base conviction on it, without corroboration.

(iij) This Court has to scrutinise the dying declaration carefully and must
ensure that the declaration is not the result of tutoring, prompting or
imagination. The deceased had opportunity to observe and identify the

assailants and was in a fit state to make the declaration.
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(iv) Where dying declaration is suspicious it should not be acted upon without
corroborative evidence.

(v) Where the deceased was unconscious and could never make any dying
declaration the evidence with regard to it is to be rejected.

(vi) A dying declaration which suffers from infirmity cannot form the basis of
conviction.

(vii) Merely because a dying declaration does not contain the details as to the

occurrence, it is not to be rejected.

(viii) Equally, merely because it is a brief statement, it is not b carded. On
the contrary, the shortness of the statement itself guarantee h.

(ix) Normally the Court in order to satisfy whether s in a fit
mental condition to make the dying declaration > the medical
opinion. But where the eye-witness has said t ased was in a fit
and sonscious state to make this dying _de 'on,‘the medical opinion

cannot prevail.

®

(x) Where the prosecution version diffe the version as given in the
dying declaration, the said declagation otibe acted upon.

Smt. Paniben v. State of Guja 2 29719= 1992 AIR (SC) 1817 : 1992

SCC (Cr) 403 : 1992 CAR 1 rLR (SC) 334 : 1992 (1) Crimes 1180 :
1992 (1) CCR 1100

Section 32—Dyi ati®h—Probative value—Minor discrepancy does
not affect the dec ion—Corroboration by preceding utterances of the
deceased about the culprit—Dying declaration should not be
rejected.

The &al he dying declaration made to the Judicial Magistrate can be
estimate om the preceding utterances of the deceased. Nobody can

possibly contend that the Judicial Magistrate had concocted a dying
declaration and falsely ascribed to the deceased.

Ext. P-12 is the document recorded by PW-12 Judicial Magistrate which
contains detailed narration of the incident. Of course PW-12 put questions to
her and both the questions and their answers were recorded by him in Ext.
P-12. The Sessions Judge expressed a doubt that the Judicial Magistrate

would have ascertained whether the deceased was in a fit condition to make
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the declaration. But that doubt was not entertained by the Magistrate himself
because he said clearly that he found the deceased in a fit condition to make
the statement. In fact when the Judicial Magistrate was examined in the
Court he said in clear terms that he ahd satisfied himself that the deceased
was in a fit condition to make the statement. Of course that aspect was not
separately highlighed by him in Ex. P-12. It does not declarant was in a fit
dondition. The impression of the Magistrate is seen reflected in Ext. P-12
reading the questions put be him and the answers given by theginjured to
each one of them. Not even one answer would show that fheg congnitive
faculties were then impaired.

One of the main reason to sidestep Ext. P-12 is that _the deceased told the
Magistrate that the incident had happened “outsidejthe howse”. We do not
think that much can be read into it as the word “house™as€d by her need not
necessarily be interpreted as the entire building, [fycould be an interior area
of the building or it could be the defect “of gelecting)the equivalent English
word for what she used in her own directy Even if it is so, it does not matter
and on that account the identitypof te“assailants is not blurred. The exact
post where she was set ablaze, whetheérfjust outside the building or inside,
does not affect the credibility, of her dying declaration.

We have no doubt that‘the triall€ourt committed serious error in rejecting the
sturdy dying declaratién given*by the deceased to the Judicial Magistrate and
also in rejecting the) other dying declarations spoken to by PW-2
Ramamurthy, \PW=8 Dasari Varamma (sister of the deceased), PW-12
Sub-Inspector ofPolice and PW-8 Dr.B. Vishwanathan.

Vajrala Raripwrnachary v. State of Andhra Pradesh, 1998 CrLJ 4031 : 1998
AIR (SC) 2680 : 1998 SCC (Cr) 1468 : 1998 (37) All CrC 413 : 1998(3) Curr
CrR 125

Section 32—Dying declaration—Procedure of recording—Minor
discrepancies in two dying declarations—Second dying declaration recorded
by Magistrate after obtaining certificate from doctor—After recording dying
declaration Magistrate obtained further -certificate from doctor—Dying

declaration in question and answer form—Absence of direct question to
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deceased whether she was in fit state of mind to make statement is not a
ground to be discard the dying declaration.

The minor discrepancies in the two dying declarations were not sufficient to
invalidate either of the two dying declarations. Even if the first dying
declaration recorded by the police officer is not taken into consideration, we
do not find any reason to discard the second dying declaration recorded by
the Taluka Magistrate. Such dying declaration was recorded by Taluka
Magistrate after obtaining a certificate from the doctor that the deeeased was
in a fit state of mind to make the statement. Even after recording,such, dying
declaration, the learned Magistrate obtained a further gestificate fsom the
doctor that the deceased was in fit state of mind to make\the stateément. The
distinction sought to be made out by the learned Sessions Juidge that the “fit
state of mind' and “conscious state of mind' wete not thegsame thing, is too
hyper-technical in the facts and circumstanées ‘ef the case. The learned
Magistrate put the questions to the deceased amd then recorded the
statement. It will be wholly unjustifiedytoghold that simply becaue the
Magistrate did not put a direct guestionyto the deceased as to whether she
was in a fit state of mind to‘make the“statement, the dying declaration was
required to be discarded. There i§yno¥manner of doubt that the deceased was
suffering from great phAysical pain because of extensive burn injuries but on
that score alone it could not be presumed that she was not in a fit state mind
to make the statémeng particularly when the doctor had certified both before
and after the statment that she had a state of mind to make the statement.
GoverdhanyRaofisGhyare v. State of Maharashtra, 1993 CrLJ 3414 : 1993
CrLRySC), 683, : 1993(3) Crimes 241 : 1993 Supp (4) SCC 316

Section 32=-Dying declaration—Recording by Police—This does not by itself
render inadmissible.

Tapinder Singh v. State of Punjab and another, 1970 CrLJ 1415 : 1970 AIR
(SC) 1566 : 1971(1) SCR 599 : 1970 (2) SCC 113

Section 32—Dying declaration—Recording of—Requisitioning of Magistrate—
No steps taken by investigating officer to requisition services of Magistrate—
Dying declaration recorded by investigating officer excluded from

consideration.
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The investigating officer who recorded that statement had undoubtedly taken
the precaution of keeping a doctor present and it also appears that some of
the friends and relations of the deceased were also present at the time when
the statement was recorded. But, if the investigating officer thought that
Bahadur Singh was in a precarious condition, he ought to have requisitioned
the services of a Magistrate for recording the dying declaration. Investigating
officers are naturally interested in the success of the investigation and the
practice of the investigating officer himself recording a dyinggdeclaration
during the course of investigation ought not to be encouraged. We have
therefore excluded from our consideration the dying declaras%4=tionyEx. P-2
recorded in the hospital.

Munnu Raja and another v. The State of Madhya Pradesh, 1946 CrLJ 1718 :
1976 AIR (SC) 2199 : 1976 SCC (Cr) 376 : 1976\CrLR (S€)'54 : 1976 Jab LJ
599

Section 32—Dying declaration—Recordingg ef—EXculpatory statement—
Deceased suffered burn injuries upto “€0%=4No attempt made by Police
Officer to look for Magistrate-#Thumby impression of the deceased not
obtained on the statement—BRoubtfidl mental fitness—Police Officer
recording the statement contraty te the rules—Dying declaration is not
acceptable.

The justification advagieed\ by the police officer for not looking for a Magistrate
does not appearito beeasily convicting. At any rate, when the doctor was
available, he should\have been requested to record the dying declaration and
P.W. 17 sheuldwet have taken the job on himself. We are prepared to prefer
the évidence,of the doctor to the police officer in this regard and we, therefore,
hold that*the police officer did not request the doctor to record the statement
and had volunteered to do so all by himself.

There is not any positive evidence that the palms had been affected so badly
that Sudha was not in a position to use any of her fingers. Nor is there clear
evidence that the left hand thumb had been so affected that a full impression
was not available to be taken. Mr. Singh has argued with emphasis that
Sudha must have used both her hands to extricate herself from her wearing

apparel when the same was burning and thus both the palms and the fingers
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including the tips must have been burnt. We do not think in the absence of
evidence, such a submission should be accepted to explain away either a
signature or thumb impression in the dying declaration.

The certificate of D.W. 1 that Sudha was in a fit condition to make a
declaration cannot be given full credit.

We also find that under the relevant Rules applicable to Delhi area, the
investigating officer is not to scribe the dying declaration. Again, unless the

dying declaration is in question and answer form it is very diffic know to

what extent the answers have been suggested by question

necessary is that the exact statement made by the deeea

D

available to the Court. Considered from these angles, the declaration in

question is not acceptable.

State (Delhi Administration) v. Laxman Kumar amd oth 986 CrLJ 155 :
1986 AIR (SC) 250 : 1986 SCC (Cr) 2 : 198 C)‘Ol : 1985 CAR 304 :
1986 (1) Rec CrR 184 : 1986 Mad LJ&

Section 32—Dying declaration—R di nvestigation officer himself
recording the dying declaration i@ no ut it depends upon the facts
and circumstances of each case.

The practice of Investigati er® himself recording a dying declaration
during the course of inVestiga ught not to be encouraged and it would be
better to have dying ti8h recorded by Magistrate. But no hard and fast
rule can be lai in“this regard. It all depends upon the facts and
circumstangces h case.

In this casey A longs to the Police Station at Bhogpur. Upon intimation by

ge that Balwinder Kaur was admitted in Ludhiana Hospital, he
went to that place. He met the Doctor and recorded her
statement. The FIR was issued on the basis of that statement. It was then an
offence under Section 307, IPC. The investigation went on accordingly at
Bhogpur. The Police Station at Bhogpur is 92 kms from Ludhiana and we are
told that Bhogpur is in a different district altogether. In these circumstances,
we cannot find fault with the ASI for not getting the dying declaration
recorded by a Magistrate.
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State of Punjab v. Amarjit Singh, 1989 CrLJ 95 : 1988 AIR (SC) 2013 : 1989
SCC (Cr) 58, 1988 CAR 241 : 1988 CrLR (SC) 722 : 1988 (3) Crimes 295
Section 32—Dying declaration—Recording of—Necessity of—No attempt
made to record the statement of deceased who was alive for 9 days after the
incident—Such conduct cast doubt about the prosecution case.

The State of Assam v. Bhelu Sheikh and others, 1989 CrLJ 879 : 1989 AIR
(SC) 1097 : 1989 SCC (Cr) 643 : 1989 CAR 153 : 1989 CrLR (SC) 335 : 1989
(1) Crimes 689

Section 32—Dying declaration—Recording by doctor—Veracity“ef —Doctor
recording dying declaration on request of circle inspectorgen nen-availability
of Magistrate—Dying declaration recorded in English-=Docter ‘stating he
read out statement and explained to deceased who admmitted it to be
correct—Thumb impression of deceased affixedYen declasmation—Evidence of
witnesses leading ample corroboration to dyingadeelaration—Non mention of
names of accused persons in injury certificate—Injury certificate does not
amount to statement—Conviction ofgaccusedpersons, affirmed.

P.W. 1 is a young doctor, and @ highlyjindependent witness. There is no
reason whatsoever for him to, speak falsehood. The recording of Ex.P.1 by
P.W. 1 is not in dispute. PW. I"has%clearly stated that the injured gave the
said statement and hé&yduly reedrded it an obtained his thum impression.
P.W. 10, the Casualty Medical‘Officer who examined the injured and admitted
him, asserted that ExaPal was recorded by P.W. 1 as per his instructions P.W.
10 also deposedathat he asked the Inspector to secure the presence of the
Magistratetbut“he, was told that the Magistrate was not available. Therefore
the @ircle, Ispector requested him to record the dying declaration.

The learneéd counsel relying on this admission sought to contend that the
deceased was not aware as to who stabbed him. We see no force in this
submission. It is a matter of common knowledge that such entry in the injury
certificate does not necessarily amount to a statement. At that stage the
doctor was required to fill up that column in a normal manner and it was not
the duty of the doctor to enquire from the injured patient about the actual
assailants and that the inquiry would be confined as to how he received the

injuries namely the weapons used etc.
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Another doctor, who conducted the post-mortem. P.W. 20 deposed that he
found that the condition of the injured was serious and that the Magistrate
should be informed for recording the dying declaration. Relying on this
admission made by P.W. 20, the learned counsel contended that the
condition of the injured was serious and therefore it would not have been
possible to record the dying declaration. The other submission is that since
P.W. 20 made an entry that the Magistrate should be informed, it becomes
doubtful that Ex. P.1 was already recorded and if, in fact, thegsame was
already recorded, P.W. 20 would not have made such an entryfWe,do not find
any substance in this submission. P.W. 20 does not saggpthat, heWinquired
(from) P.W. 10 whether any dying declaration was recorded algeady. Further
the accident register itself reveals that P.W. 10 has already made an entry in
the relevant column that the dying declaration‘was recesfded. Therefore the
entry made by P.W. 20 that he visited the hospitaltat about 9 p.m. would not
in any manner affect the veracity of the evidenge of R.Ws. 1 and 10 who are
respectable doctors.

P.W. 1 knew Telegu, he shouldghavefreeorded the dying declaration in the
same language. P.W. 1 has cClearly, statéd that he can read and write Telegu.
Therefore there cannot beé, anyjdoubt about the contents of the dying
declaration which is réeorded“imgEnglish and what is more, P.W. 10 clearly
stated that he read“out“the “Statement and explained to the injured, who
admitted it to bejcorkect. Having carefully examined the evidence of P.Ws. 1
and 10, wegseetabsolutely no grounds to reject their evidence.

Apart fromythe¥dying declaration, Ex. P. 1 there is evidence of P.Ws. 2 to 4
also@whichhyhas been relied upon by the High Court also. P.W. 2 after
witnessing the occurrence immediately rushed to the Police Station and
informed the Police. As a matter of fact his name was mentioned in the dying
declaration itself. P.W. 4 deposed that he was selling groundnuts on a
push-cart. He knew the accused and deposed that these accused persons
attacked the deceased. The evidence of these two witnesses lends ample
corroboration to the dying declaration. Therefore we see no ground to

interfere with the findings of the High Court.
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P. Babu and others v. State of Andhra Pradesh, 1993 CrLJ 3547 : 1993 CrLR
(SC) 655 : 1993 (3) Crimes 567 : 1994(1) SCC 388

Section 32—Dying declaration—Recording of—Procedure—Mental fitness—
Important requirements required to be observed when declarant is in the
hospital.

In a case of this nature, particularly when the declarant was in the hospital
itself, it was the duty of the person who recorded the dying declaration to do

so in the presence of the doctor after duly being certified by th

the declarant was conscious and in senses and was in a fit co

the declaration. These are some of the important require ts i ave to
be observed.
Mani Ram v. State of Madhya Pradesh, 1994 CrLJ 946 : 1 IR (SC) 840 :
1994 SCC (Cr) 1487 : 1994 Cal. Cr LR 118

Section 32—Dying declaration—Recordi gi&rate—Necessity of—
®

There is no requirement of law that

suc te t must necessarily be
made to a Magistrate.
A statement, written or oral, ma y sofy, who is dead as to the cause of
his death or as to any of the'¢i % s of the transaction which resulted
e

in his death, in cases in

use of that person's death comes into

question, becomes adfaissibl er Section 32 of the Evidence Act. Such

statement made ced®ed is commonly termed as dying declaration.
There is no require law that such a statement must necessarily be
made to a Ma . What evidentiary value or weight has to be attached to
such stateme ust necessarily depend on the facts and circumstances of
eachiypa r case. In a proper case, it may be permissible to convict a

person o on the <%4>basis of a dying declaration in the light of the facts
and circumstances of the case.

Shabir Mohmad Syed v. State of Maharashtra, 1997 CrLJ 4416 : 1997 AIR
(SC) 3803 : 1997 SCC (Cr) 1226 : 1997 (35) All Cr C 515 : 1997 (3) Rec Cr R
273

Section 32—Dying declaration—Reliance for conviction—Death from burns

caused by fire set by the husband after sprinkling the kerosene oil—No
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cogent reason put forward against the correctness of dying declaration—
Conviction for murder affirmed.

Tarachand Damu Sutar v. The State of Maharashtra, 1962 AIR (SC) 130 :
1962(1) CrLJ 196 : 1962(2) SCR 775 : 64 Bom LR 74 : 1962 All WR (SC)
Section 32—Dying declaration—Reliance—Corroboration by medical
evidence and injuries—Omission to mention name of one accused is not the
reason to discard the declaration.

Ghurphekan and others v. The State of U.P., 1972 CrLJ 746 : 1
1172 : 1972 (3) SCC 361

AIR (SC)

Section 32—Dying declaration—Sanctity of—Bride i anctity
attached to dying declaration—Person who is on verge ould not
commit sin of implicating some body falsely.
Harbans Lal and another v. State of Haryana, 1993 Cr : 1993 AIR (SC)
819 : 1992 CrLR (SC) 802 : 1992 (3) Crime 93§upp (4) SCC 641

Section 32—Dying declaration—ge ond evidence—Original dying
declaration lost and not availabl | nce that a copy of dying
declaration was made by the table who as also the Magistrate

testified for the same—Dying, deelara can be proved by the secondary

evidence.

Aher Rama Gova and ers v. te of Gujarat, 1979 CrLJ 1081 : 1979 AIR
(SC) 1567 : 1980 SC 108% 1979 CrLR (Sc) 513

Section 32—Dyi ration—Stage of—The statement given two months
after the ident and not under expectation of death—Reliance on
such dyin tion is not proper.

In t case, as aforesaid the dying declaration was after two months
of the al incidence. It was not at a time when the deceased was expecting

imminent death. Neither the post-mortem nor deposition of doctor carry any
definite inference that the cause of death was on account of burning. There is
conflict between two dying declarations, in one there is inter se inconsistency
as revealed in the depositions of witnesses, in the other no naming of any
accused, when made before a Magistrate. On such an evidence trial Court
rightly declined to base a conviction. The High Court committed manifest

error in placing reliance on it.
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Kishan Lal v. State of Rajasthan, 1999 CrLJ 4070 : 1999 AIR (SC) 3062 :
1999(3) Rec CrR 735 : 1999(39) All CrC 555 : 1999(2) Raj LW 361

Section 32—Dying declaration—Successive declarations—First dying decla-
ration recorded by doctor before arrival of police since condition of the victim
was fast deteriorating—Victim was able to speak—He named the accused
and weapon in their hands—Second dying declaration was recorded by
police contains motive and manner of assault— Cannot be said as
improvements in the statement—Conviction of accused affirmed,

Insofar as the first dying declaration is concerned, the need tofrecord i arose
because according to PW 2, the Police, though sent for, had net arrived and
the condition of the victim was fast deteriorating. He, thus, toek the step to
record the statement of the deceased. No material has been b#etight on record
from which it could be inferred that the deceased was“amable to make any
statement purported to have been made to the doctor. PW 2, rather, was
emphatic that the deceased was in a positiom te speak and had disclosed to
him the names of the accused persens as alse the weapons in their hands
which were employed to inflict fatal ifijariesfon him. There is no reason to
disbelieve him. On this statemaentjaloneéythe conviction of the appellants can
be maintained; let apart the dyimg ‘declaration recorded by the Police. The
later dying declaratiofy, as saidgbefore, contains details pertaining to the
motive and the manneégofithe‘ghastly occurrence. These cannot be termed to
be improvementSyin“the statement from what the statement was before the
doctor, magerial™ase of the prosecution case remaining the same. Thus, in
these circlmstamees, we are of the view that the High Court was perfectly
justified inGtaintaining the conviction of the appellants for the offences
charged and their sentence.

Swaran Singh and others v. State of Punjab, 1995 CrLJ 3630

Section 32—Dying declaration—Successive declaration—No possibility of
tutoring by relatives who arrived later—Consistent successive declaration—
Reliance on conviction affirmed.

The fact that the relatives may have come afterwards does not appear to be of
any significance. Moreover we find no reason why the deceased should

implicate the appellant falsely at the instance of his relatives. The oral
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statement made by the deceased before Parveen Singh which was first in
point of time is also consistent and straight-forward and has been deposed to
by Parveen Singh who is an independent witness and bears no animus
against the accused. The third statement of the deceased was made to P.W.
29 which has been reduced to writing and which fully corroborates the
version given by the deceased in the other two dying declarations.
Furthermore the dying declaration by the deceased to the Magistrate ex-32
contains a certificate of the doctor that the deceased was conscious from the
beginning to the end at the time when the statement was re¢orded By P.W.
12. Similarly P.W. 24, Parveen Singh had also said that “deceased was
conscious when he made the statement before him. In these ‘¢ircimstances
we are of the opinion that the Courts below were fully justified in acting on
the dying declarations of the deceased.

Jorubha Juzer Singh v. State of Gujarat, 1980 CglJi314% 1980 AIR (SC) 358 :
1980 CAR 90 : 1980 Cr LR (SC) 71 : 1980 CEL(Cr) 316

Section 32—Dying declaration—Sumwivaly ofymaker—Effect on evidentiary
value—Statement given tQ a Magistratejbysomeone under expectation of
death ceases to have evidentiaryiwaluesinder Section 32 of Evidence Act if
the maker thereof survives.

There was some appteciableWinterval between the acts of incendiarism
indulged in by _theWmiscreants and the judicial Magistrate recording
statements of theyvictitns. That interval, therefore, blocks the statement from
acquiring legitimacyyunder Section 6 of the Evidence Act.

Though the,statement given to a Magistrate by someone under expectation of
deathyceases to have evidentiary value under Section 32 of the Evidence Act if
the make® thereof did not die, such a statement has, nevertheless, some
utility in trials. It can be used to corroborate this testimony in Court under
Section 157 of the Evidence Act which permits such use being a statement
made by the witness “before any authority legally competent to investigate”.
The word “investigate” has been used in the section in a broader sense.
Similarly the words “legally competent” denote a person vested with the
authority by law to collect facts. A Magistrate is legally competent to record

dying declaration “in the course of an investigation” as provided in Chapter
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XII of the Code of Criminal Procedure, 1973. The contours provided in Section
164(1) would cover such a statement also.

Gentela Vijayavardhan Rao and another v. State of Andhra Pradesh, 1996
CrLJ 4151 : 1996 AIR (SC) 2791 : 1996 SCC (Cr) 1290 : 1996(3) Crimes 197
(SC) : 1997 (2) CCR 119

Section 32—Dying declaration—Survival of declarent—Effect of.

Immediately after PW 1 was taken to the hospital his statement was recorded
by a recorded (sic) as a dying declaration which, consequentgpupon his
survival, is to be treated only as a statement recorded undér<Section 164
Cr.P.C. and can be used for corroboration or contradictien. This Statement
recorded by the Magistrate at the earliest available Yepportunity clearly
discloses the substratum of the prosecution case including th& names of the
appellants as the assailants and there is not an Yeta of materials on record to
show that this was the upshot of his tutoring. On, the contrary, this statement
was made at a point of time when PW 1 Wasfin a critical condition and it is
difficult to believe that he would falsely implicate the appellants leaving aside
the real culprits.

Sunil Kumar and others v. State of, Madhya Pradesh, 1997 CrLJ 1183 : 1997
AIR (SC) 940 : 1997 (1) Crimes 238%SC) : 1997 SCC (Cr) 879 : 1997 Cr LR
(SC) 277 : 1997 (34) AIRCr C 44

Section 32—Dying ‘declaration—Survival of maker—Evidentiary value of
statement—Declarationymade before Magistrate cannot be treated as dying
declaration=—It\Can‘be only used to corroborate or contradict the maker.

At the_time when PW-1 gave the statement he would have been under
expeetationmef, death but that is not sufficient to wiggle it into the cassette of
Section 32)As long as the maker of the statement is alive it would remain
only in the realm of a statement recorded during investigation.

The question is whether the Court could treat it as an item of evidence for any
purpose. Section 157 of the Evidence Act permists proof of any former
statement made by a witness relating to the same fact before “any authority
legally competent to investigate the fact” but its use is limited to corroboration
of the testimony of such witness. Though a police officer is legally competent

to investigate, any statement made to him during such investigation cannot
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be used to corroborate the testimony of a witness because of the clear
interdict contained in Section 162 of the Code. But a statement made to a
Magistrate is not affected by the prohibition contained in the said Section. A
Magistrate can record the statement of a person as provided in Section 164 of
the Code and such statement would either be elevated to the status of Section
32 if the maker of the statement subsequently dies or it would remain within
the realm of what it was originally. A statement recorded by a Magistrate
under Section 164 becomes usable to corroborate the witness asgprovided in
Section 157 of the Evidence Act or to contradict him as provided in “Section
155 thereof.

Ram Prasad, v. State of Maharashtra, 1999 CrLJ 2889_: 1999 AIR (SC) 1969 :
1999 SCC (Cr) 651 : 1999(3) Crimes 96 : 1999(3) Bom LR™2": 1999(2) Rec
CrR 819

Section 32—Dying declaration—SuspiciousWyciscumstances—Brevity of
declaration is a circumstance in favour offits gruthfulness.

The substance of the matter was, asgte who had stabbed the deceased. When
the deponent was in severe bodily paift,“andywords were scarce, his natural
impulse would be to tell the Magistrate, Swithout wasting his breath on details,
as to who had stabbed him., TheWery brevity of the dying declaration, in the
circumstances of the case, farfgein being a suspicious circumstance, was an
index of its being truetand free from the taint of tutoring. The substratum of
the dying declaratiofigzwas fully consistent with the ocular account given by
the eye-witnesSesy

Jayaraj, v."TheState of Tamil Nadu, 1976 CrLJ 1186 : 1976 AIR (SC) 519 :
1976 CrERYSE) 236 : 1976 CAR 176 : 1976 SCC (Cr) 293

Section 322—Dying declaration—Suspicious circumstances—The accused
and deceased claimed to be together when he was set to fire after causing
other injury—No possibility of deceased being conscious at the time of
recording of alleged dying declaration before Head Constable—Conviction,
set aside.

The doctor who held the autopsy of the deceased in his statement has not
categorically stated that at the time when the deceased was burnt he was

conscious or could give any coherent statement. The deceased was burnt and
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a good part of the brain was also burnt and therefore the possibility is that he
must have become unconscious. This is intrinsically supported by another
important factor. The doctor found not only burns on the body of the
deceased but also other injuries which could have been inflicted on him by
lathis which had caused lacerations and haematoma. In his statement the
deceased makes no mention at all of any such injuries although one of the
injuries caused to him resulted in fracture of sternum. There is no reference

at all to the manner in which the deceased could have got the fr re of the

remains no legal evidence on the basis of which
convicted.

Kake Singh alias Surendra Singh v. State of rc&esh, 1982 CrLJ 986 :
1982 AIR (SC) 1021 : 1982 CAR 319 :’1 SEEC, (Cr)e45 : 1982 CrLR (SC) 8 :
1982 Bihar CrC 97

Section 32—Dying declaration t acCity—Bride burning—Four dying

declarations made by deceased d declaration should satisfy all the

necessary tests and one s ortant test is that if there are more than
one dying declarationS§) they ld be consistent particularly in material
particulars. )

njab, 1993 CrLJ 68 : 1993 AIR (SC) 374 : 1993 CrLR

es 1088 : 1993(1) SCC 1

Smt. Kamla v. S
(SC)1:19

Sectio g declaration—Truthfulness—Tests of—Necessity of
corr
The law regard to dying declarations is very clear. A dying declaration

must be closely scrutinised as to its truthfulness like any other important
piece of evidence in the light of the surrounding facts and circumstances of
the case, bearing in mind on the one hand, that the statement is by a person
who has not been examined in court on oath and, on the other hand, that the

dying man is normally not likely to implicate innocent persons falsely.
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If the court is satisfied on a close scrutiny of the dying declaration that it is
truthful it is open to the court to convict the accused on its basis without any
independent corroboration.

The person who records a dying declaration must be satisfied that the dying
man was making a conscious and voluntary statement with normal
understanding; and the responsibility of the court is greater in holding that it
was so made when in fact it is found that the man dies a few minutes
afterwards.

Lallubhai Devchand Shah and others v. The State of Gujarat, 1972, CrIJ, 828 :
1972 AIR (SC) 1776 : 1972 CAR 5 : 1971 (3) SCC 767

Section 32—Dying declaration—Truthfulness—Part of declarationt found to
be not correct—Evidentiary value of such dying declagation.

The rejection of a part of the dying declarationWwould "‘put the court on the
guard and induce it to apply a rule of cautionWIhere may be cases wherein
the part of the dying declaration which'isgnet found to be correct is so
indissolubly linked with the other past ofitheydying declaration that it is not
possible to sever the two gparts.@gln sdchyanfyevent the court would well be
justified in rejecting the whole, of'the dyifig declaration. There may, however,
be other cases wherein the two partstof a dying declaration may be severable
and the correctness of‘ene partadoes not depend upon the correctness of the
other part. In the last fmentioned cases the court would not normally act upon
a part of the dying deelaration the other part of which has not been found to
be true, undessithe part relied upon is corroborated in material particulars by
the other evidengce on record. If such other evidence shows that part of the
dyingydeelagation relied upon is correct and trustworthy, the court can act
upon thatipart of the dying declaration despite the fact that another part of
the dying declaration has not been proved to be correct.

Godhu and another v. State of Rajasthan, 1974 CrLJ 1500 : 1974 AIR (SC)
2188 : 1974 Cr LR (SC) 575 : 1975 (3) SCC 241

Section 32—Dying declaration—Truthfulness of—Recording by Station
House Officer who did not possess the capacity of investigating officer as the
investigation commence after recording of dying declaration which was

taken as FIR—The declaration need not be looked upon with suspicion.
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The statement, Ex. P-14, was made by Bahadur Singh at the police station by
way of a first information report. It is after the information was recorded, and
indeed because of it, that the investigation commenced and therefore it is
wrong to say that the statement was made to an investigating officer. The
Station House Officer who recorded the statement did not possess the

capacity of an investigating officer at the time when he recorded the

statement.

Munnu Raja and another v. The State of Madhya Pradesh, 1976 1718 :
1976 AIR (SC) 2199 : 1976 SCC (Cr) 376 : 1976 CrLR (SC) 54197 b LJ
599

Section 32—Dying declaration—Truthfulness—Corrobora ew lapses in
the declaration does not affect its veracity—Sufficient evidence of mental
fitness of deceased—Corroboration by eye witnéss—ConwiCtion on the basis
of dying declaration affirmed. ®

There are a few lapses and a few q& tione ve Been missed but by and

large the deceased appears to giv narrative of the manner in

o accused in his dying declaration

om the partition suit.

magistrate. It is well tfat a dying declaration if be lieved by the Court,
is sufficient to sust onviction.

If the truthful a dying declaration is accepted, it can always form the
basis convi of the accused. In the instant case we find that even
tho as some enmity between the father and the son, yet if A-1 was
not the assailant it is most unlikely that his father would in his dying

moment try to falsely implicate his own son. This circumstance, therefore,
appears to be a sufficient guarantee of the truth of the dying declaration
made by the deceased.

Having, therefore, considered the evidence of the eye-witnesses and the
evidence furnished by the dying declarations we are satisfied that the High
Court was right in reaching the conclusion that the prosecution had proved

its case against the appellants beyond reasonable doubt.
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Vithal Somnath More v. State of Maharashtra, 1978 CrLJ 644 : 1978 AIR (SC)
519: 1978 CrLR (SC) 79 : 1978 SCC (Cr) 175 : 1978 SimLC 252

Section 32—Dying declaration—Truthfulness—Declaration recorded shortly
after the assault and before the death—Absence of precise description of all
instruments of offence and manner of inflicting injuries is not sufficient to
discard the evidence.

The dying declaration in our opinion, could not be discarded merely on the

ground that it does not give precise description of all the in

offence and also the precise description of the manner in wh
were inflicted and on this basis therefore it could not be at this
dying declaration should be rejected as it is not consist e medical
evidence. It is plain that substantially it is corroborated by ical evidence
and also corroborated by the testimony of eye-withess.

Dalbir Singh and others v. State of Punjab, {065 : 1987 CAR 335 :
1987 SCC (Cr) 519 : 1987 CrLR (SC)’\S 9% 1 2) Rec CrR 56 : 1987(2) Guj
LH 383

Section 32—Dying declaration t e Agitation by the relatives of

the deceased insisting upo rdi of Statement cannot lead to an
de® pressure as per the desire of relatives

specially when the statement Was recorded by the Magistrate in the absence

of such relatives. ®

Harjit Kaur etc. o njab, 1999 CrLJ 4055 : 1999 AIR (SC) 2571 :
1999 SCC (Cr : 1999 CAR 348 : 1999(3) Rec CrR 700 : 1999 (39) All
CrC 45

Sec Dying declaration—Tutoring—Possibility of—Presence of

relatives und the deceased before the dying declaration was made, would
not render his statement to be thrown out as tutored.

Habib Usman v. The State of Gujarat, 1979 CrLJ 708 : 1979 AIR (SC) 1181 :
1979(3) SCC 358 : 1979(3) Mah LR 256

Section 32—Dying declaration—Tutoring—Probability—No person state to
have prompted the deceased—Near relatives nowhere in picture till the
recording of statement—Omission of name of few accused would not render

it untrustworthy.
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In this case there is not the slightest suggestion that there was someone who
would prompt the deceased. On the contrary, even though the deceased was
taken on a cot to the police station which would imply that some persons
must have lifted the cot and some others must have accompanied all the way
to the police station, none appears to have interposed to prompt the
deceased. The High Court has found that the nearest relation of the deceased
is his brother who was nowhere in the picture because he was far away. In
this background the omission of name of accused 1 from dyinggdeclaration
Ext. 9 and that of both accused 1 and 8 in dying declaration Ext, 4 weuld in
our opinion, not detract fr om the credibility of the dying deelarations\

Rabi Chandra Padhan and others v. State of Orissa, 1980 CrLd 1257 : 1980
AIR (SC) 1738 : 1979 CAR 380 : 1979 CrLR (SC) 633 549 CutilzT 88

Section 32—Dying declaration—Use of colloquialllanguagesEffect of.

There is nothing abnormal or unusual in_the%same petson using colloquial
language while talking to one person and usinggefined language while talking
to another person.

Barati v. State of U.P., 1974 CrLJg#z09 #1974 AIR (SC) 839 : 1974 (4) SCC 258
: 1974 CAR 178

Section 32—Dying declaration—Walidity of—Detailed account of occurrence
recorded in the statem@nt despite serious conditions of deceased—Statement
not attested by the wife of the deceased or Doctor—It cannot be taken into
consideration.

In view of the detailed and extremely coherent nature of the dying declaration,
we find it impossible to believe that the deceased even if conscious would
havewmade'stich a detailed statement. We are, therefore, inclined to think that
this statément smacks of concoction or fabrication in order to make the
present case foolproof. At any rat, we find it wholly unsafe to rely on the dying
declaration, particularly, when PW 12 did not take the necessary precaution
of getting the dying declaration attested by the wife who was stated to be
present there or the doctor who was alleged to be present in the hospital.
Thus, the dying declaration has to be excluded from consideration.

Mohar Singh and others etc. v. State of Punjab, 1981 CrLJ 998 : 1981 AIR (SC)
1578 : 1981 CAR 323 : 1981 CrLR (SC) 322 : 1981 SCC (Cr) 638

136 |Page



-Dr. Ajay Nathani

Section 32—Dying declaration—Validity of—Mental fitness of deceased at
the time of recording of statement, certified by the doctor inspite of serious
burn injuries suffered by the deceased—No reason to disbelieve the evidence
of doctor—Conviction on the basis of dying declaration, affirmed.

Suresh v. State of Madhya Pradesh, 1987 CrLJ 775 : 1987 AIR (SC) 860 :
1987 CAR 367 : 1987 CrLR (SC) 198 : 1987 SCC (Cr) 254 : 1987 (1) Crimes
385 : 1987 Jab LJ 351

Section 32—Dying declaration—Validity of—Merely because degeased lived
for 20 days after making the statement does not affect fhe, validity of
statement as a dying declaration if it is otherwise validly reeorded.

No doubt it has been pointed out that when a person is eXpecting his death to
take place shortly he would not be indulging in falsehood. Buit that dos not
mean that such a statement loses its value if the‘personivés for a longer time
than expected. The question has to be considégedtin e€ach case on the facts
and circumstances established therein. If'theféyis nothing on record to show
that the statement could not have bgen trae ogif the other evidence on record
corroborates the contents of thegstatefnents;jthe Court can certainly accept
the same and act upon it.

Najjam Faraghi alias NajjamyFartugui®. State of West Bengal, 1998 CrLJ 866 :
1998 AIR (SC) 682 : 1997 CAR%06 : 1998(1) Raj LW 62 : 1998 SCC (Cr) 506 :
1997(4) Crimes 279

Section 32—Dying declaration—Validity of—Statement recorded by doctor
and attested by ‘anether doctor who also certified the mental fitness of the
deceasgd ag thestime of making the statement—Merely because the deceased
had suffered 80% burn it cannot be inferred that she was not conscious to
make the'statement.

We find that both the Doctors have positively stated that she was conscious
when she gave her statement. Merely because she had 80% burns, it cannot
be inferred that she was not in a position to speak. No good reason has been
urged for not believing the evidence of two doctors who have positively stated
that she was conscious. Doctor Sehgal has stated that he had put questions
to her to find out how she got burns and whatever she had stated was taken

down in the words spoken by her.
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Kamlesh Rani v. State of Haryana, 1998 CrLJ 1251 : 1998 AIR (SC) 1534 :
1998 SCC (Cr) 713 : 1998 Mad LJ (Cr) 250 : 1998 CAR 15 : 1998(1) Crimes
106

Section 32—Dying declaration—Validity of—Victim sustaining gun shot—
Admitted to hospital—Head constable of Police recorded the statement for
the purpose of registration of case—Death of victim—Statement recorded by
Head Constable could be relied as dying declaration—Conviction held
proper.

The Head Constable, on getting message from Dr. Gulati that a‘person with
gun-shot injuries had been admitted in the Civil Hospitaly at “"Dabwali,
immediately rushed to the said place and after making entryjin®the police
register and after obtaining certificate from Dr. Gulati abouttthe condition of
the injured, took statement from the injured Nihal Singhgfor the purpose of
registering a case. At the time of recording s@iehtstatément, the said Head
Constable had no intention to record the ‘statetment 'as dying declaration. On
the contrary, he genuinely made an attempt to,get dying declaration recorded
by a Magistrate and for the said purposethe requisitioned the services of both
S.D.J.M. and S.D.M. (C). Unfertunatelygfboth"the said Magistrates were not
available in their respectiveihouse. Such facts have been clearly proved with
reference to the records, and alseffrom the depositions given by P.W. 10 and
P.W. 25. Simply becatise"Dr. ‘Gulati did not listen to the statement made by
the injured Nihal)Sifighy to"Dharamvir, it cannot be held that the statement
recorded by Dharamvir was unfounded and no reliance should be placed on
the same.\Dr.%Gulati has attested the statement recorded by Dharamvir
whefein it was specifically stated that the statement was read over to the
patient whgyhad admitted the same to be correct.

The trial Court has also gone wrong in proceeding on an erroneous view that
the dying declaration was not admissible in evidence because the death was
not due to the injuries sustained by the injured in the hands of the accused
Bhagirath. Although ultimately toximia had developed because of peritonitis,
all such complications are directly attributable to the injuries suffered by the

deceased Nihal Singh by the gun shot in the hands of the accused.
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There are some contradictions in the depositions of P.W. 19 and P.W. 20 but
in our view such contradictions are not very material for which their
depositions are to be discarded. Both the said witnesses have clearly stated
that the accused Bhagirath had fired a shot from the pistol from a close
range. Such deposition gets corroboration from the medical evidence as to the
nature of the injuries suffered by the deceased and also from the dying
declaration given by the deceased Nihal Singh.

In our view, the High Court has rightly placed reliance onggthe dying
declaration on the basis of which conviction against the accusgd*Bhagizath is
warranted. The statements contained in the said dying declarationfalso get
corroboration from other evidences adduced in the case.\Hence, the order of
conviction and sentence passed against the accused\Bhagirath by the High
Court are just and proper and the same need notibe interfefed with.
Bhagirath v. State of Haryana, 1997 CrLJ 811997 AIR (SC) 234 : 1996(4)
139 (SC) : 1997 SCC (Cr) 345 : 1997(1) Ree.Cag.R, 13

Section 32—Dying declaration recosded By pelice—Such declaration though
admissible, it is better to leave ot unless,theyprosecution satisfies the Court
as to why it was not recordediby the Magistrate or doctor.

Although a dying declaration recosde@ by a Police Officer during the course of
the investigation is adrissibleamder Section 32 of the Indian Evidence Act is
view of the exception‘provided’in sub-section (2) of Section 162 of the Code of
Criminal Proceduxe, W9%3, 1t is better to leave such dying declarations out of
consideratign Uitil'and unless the prosecution satisfies the court as to why it
was not recorded by a Magistrate or by a Doctor.

The practiceof the Investigating Officer himself recording a dying declaration
during the course of investigation ought not to be encouraged. We do not
mean to suggest that such dying declarations are always untrustworthy, but,
what we want to emphasize is that better and more reliable methods of
recording a dying declaration of an injured person should be taken recourse
to and the one recorded by the Police Officer may be relied upon if there was
no time or facility available to the prosecution for adoption any better method.
Dalip Singh and others v. State of Punjab, 1979 CrLJ 700 : 1979 AIR (SC)
1173 : 1979 (4) SCC 332: 1979 CrLR (SC) 81
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Section 32—Statement—Meaning of—Absence of definition—Ordinary
meaning of the term “statement' has to be resorted to i.e. something which is
stated is a Statement.

The word “statement' is not defined in the Act. We have, therefore, to go to the
dictionary meaning of the word in order to discover what it means. Assistance
may also be taken from the use of the word “statement' in other parts of the
Act to discover in what sense it has been used therein.

The word “statement' has been used in a number of sections of

same sence throughout in a statute unless there is
the context.

A “statement' under Section 157 means thﬂg that is stated' and
n

not necessary before

o
the element of communication to 8’1 t

“something that is stated' become a statemen er that section. In this view
of th e matter the notes, of a % ld be statements within the
meaning of Section 157 and weuldybe ssible to corroborate.

Bhogilal Chunilal Pandya % of Bombay, 1959 AIR (SC) 356 : 1959 CrLJ
389 : 1959 Supp (1) SCR 310 Bom LR 746 : 1959 Mad LJ (Cri) 105

Section 32 — Dyi tidh - Recording of by Police Officer — Evidentiary
value — While re@er dying declaration said Police Officer did not possess
capacity ofgan tigating Officer as investigation had not commenced by
than - Dy ration held admissible in evidence under Section 32(1) of
Act.

Gulam ain and another vs. State of Delhi, 2000 Cri.L.J. 3949 (S.C.):

2000 (3) Crimes 142 : 2000 (3) Rec Cri R 714 : 2000 Cri LR (S.C)634 : 2000
(29) All Cri R 2235 : 2000 SCC (Cri) 1343 : 2000 (3) Cur Cri R 111 : 2000 (41)
All Cri C 464 : AIR 2000 SC 2480

Section 32 - Dying declaration — Reliability — Death by burning — Accused
persons arrested immediately after recording of statement of deceased -
Material facts stated in statement corroborated by various witnesses and

circumstances - Statement was recorded immediately after occurrence —
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General criticism of defence not sufficient to discard dying declaration — Dying
declaration can be made basis for convicting accused.

Gulam Hussain and another vs. State of Delhi, 2000 Cri.L.J. 3949 (S.C.):
2000 (3) Crimes 142 : 2000 (3) Rec Cri R 714 : 2000 Cri LR (S.C)634 : 2000
(29) All Cri R 2235 : 2000 SCC (Cri) 1343 : 2000 (3) Cur Cri R 111 : 2000 (41)
All Cri C 464 : AIR 2000 SC 2480
Section 32 - Dying declaration — Reliability — Witnesses to said dying

declaration who are real brothers of deceased not supported secution

declaration not proved.
Gulam Hussain and another vs. State of Delhi, 20Q0 Cri. 949 (S.C.): 2000
(3) Crimes 142 : 2000 (3) Rec Cri R 714 : 2 (30)634 : 2000 (29) All

Cri R 2235 : 2000 SCC (Cri) 1343 : 2300 ) CriR 111 : 2000 (41) All Cri
C 464 : AIR 2000 SC 2480

Statement u/s 162 ®

Section 162 - Inquest re Contents - Recital in inquest report

regarding the tim

atheof the deceased - Evidentiary value.

The recital in t port regarding the time of death of the deceased

(for short “the Code') and hence could not be used for any purpose (except to
contradict its author). The mere fact that such a recital found a place in the
inquest report is not enough to save it from the prohibition provided in the
section.

Periasami and another v. State of Tamil Nadu, 1997 CrLJ 219 : 1996(4)
Crimes 39 : 1997 SCC (Cr) 121 : 1997(1) Rec Cr R 362 : 1996 Cr LR (SC)
684
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Section 162 - Investigation - Statement of witnesses - It cannot be used
as substantive evidence - It can be used only to contradict the
witnesses.

Section 162 of the Code of Criminal Procedure imposes a bar on the use of
any statement made by any person to a Police Officer in the course of
investigation at any enquiry or trial in respect of any offence under
investigation at the time when such statement was made, except for the
purpose of contradicting the witness in the manner provided by Section 145
of the Indian Evidence Act. Where any part of such statementfistso used any
part thereof may also be used in the re-examination of the witness, for the
limited purpose of explaining any matter referredfito 1h His cross-
examination. The only other exception to this embargo®en the use of
statements made in the course of an investigation relatesfto the statements
falling within the provisions of Section 32(1)"6f, the Indian Evidence Act or
permitted to be proved under Sectiont 27 ‘of theéyIndian Evidence Act. Section
145 of the Evidence Act provides that a“witness may be cross-examined as
to previous statements made by dim i Writing and reduced into writing and
relevant to matters in question, without#ssuch ‘writing being shown to him or
being proved but, that if it\#s intended to contradict him by the writing, his
attention must, before(the writing can be proved, be called to those parts of
it which are to be uSedWfor ‘the purpose of contradicting him. The Court
below were clearly wheng in using as substantive evidence statements made
by witnesses inythecourt of investigation.

Hazari Lallw. TheyState (Delhi Admn.), 1980 CrLJ 564 : 1980 AIR (SC) 873 :
198 CrhRY(SC) 242 : 1980 SCC (Cr) 452 : 1980 Mad LJ (Cr) 756

Section 162 - Non-compliance - Signing of statement - Testimony of
witness given in Court is not liable to be rejected merely because his
signatures were obtained on the testimony recorded in the course of
investigation.

It merely puts the Court on caution and may necessitiate indepth scrutiny of
the evidence. But the evidence on this account cannot be rejected outright.
Section 162 of the Code of Criminal Procedure does not provide that

evidence of a witness given in the Court becomes inadmissible if it is found
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that the statement of the witness recorded in course of the investigation was
signed by the witness at the instance of the investigating officer. Such is not
the effect of contravention of Section 162 Code of Criminal Procedure.

State of U.P. v. M.K. Anthony, 1985 CrLJ 493 : 1985 AIR (SC) 48 : 1985 SCC
(Cr) 105 : 1985 CAR 29 : 1985 (1) Rec Cr R 87 : 1985 CrLR (SC) 41

Section 162 - Police officer - Meaning of - Officer of Railway Protection
Force is not a Police Officer - Bar on use of statement recorded during
investigation by Police has no application.

An officer of the Railway Protection Force making an inquiryftinder ‘Section
8(1) of the Railway Property (Unlawful Possession) Act, 1966 18 notya police
officer conducting an investigation under the Criminal ptocedure ‘Code. This
being the true position the ban under Section162, Cziminal®rocedure Code
against the evidential use of statements, including theégpgrohibition against
signing of statements recorded in the course“ef police”investigation, is not
attracted to statements recorded by an offieer ofythe Force making an
inquiry under Section 8(1) of the Acts

The State of Uttar Pradesh p. Vyas Tewari, 1981 CrLJ 38 : 1981 AIR (SC) 635
: 1981 SCC (Cr) 361 : 1981 CsLRY(SC) 688 : 1980 CAR 368

Section 162 - Previous statement® Omission to mentioned the names
of all the accused personsy Intervention by public prosecutor to
concede the omission is not proper procedure - The witness must be
confronted withtheyomission.

The questign sheuld have been framed in a manner to point out that from
amongst those“aceused mentioned in examination-in- chief there were some
whos$e names\were not mentioned in the police statement and if the witness
affirms thigyno further proof is necessary and if the witness denies or says
that she does not remember, the investigation officer should have been
questioned about it.

Muthu Naicker and others etc. v. State of Tamil Nadu, 1978 CrLJ 1713 : 1978
AIR (SC) 1647 : 1978 CrLR (SC) 378 : 1979 SCC (Cr) 14

Section 162 - Statement of witness - Evidentiary use - Inquest report -
Non mention of name of witness - Since name of any witness not given

in F.I.R. question of inclusion of name in inquest report does not arise -
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Statement made to investigating officer while conducting inquest
would be hit by Section 162 Cr.P.C. - It Can only be utilised for
contradicting witnesses in the manner provided under Section 145 of
the Evidence Act - Evidence Act, 1872 - Section 145.

On examining the inquest report we find that what has been stated to be the
proved facts is the verbatim quoting of the F.I.R. by Bant Singh and since in
the F.I.LR. name of Jai Narayan or name of any witness had not been given to
be eye-witness to the occurrence, question of inclusion of his mame in the
inquest report does not arise. That apart, any statement so “madefto the
investigating officer while conducting inquest would be hitgby Section 162 of
the Code of Criminal Procedure inasmuch as this would be a)statement in
the course of investigation. Such a statement therefore can%enly be utilised
for contradicting the witness in the manner provided bywSection 145 of the
Evidence Act and for no other purpose. This beingthe position of law.

Babu Singh v. State of Punjab, 1996 CrLJ¥2508,: 1996 AIR (SC) 3250 : 1996
SCC (Cr) 730 : 1996(2) Crimes 213 (SC)

Section 162 - Statement to policé < Discrepancies - Omission from
statement if minor would ‘not “justifythe inference that witnesses are
liars - It must be kept inimind that the statement given to police are
meant to be brief statementsinot in the nature of evidence.

Matadin and others wNState of U.P., 1979 CrLJ 1027 : 1979 AIR (SC) 1234 :
1979 SCC (Cr) 627 “19%9 CrLR (SC) 452

Section 162 and, 154 - FIR - Vague information - Investigating officer
visiting the village in the night on the basis of vague information about
violénce)-‘No electric light in the village - No statement of any person
recorded®=)FIR recorded at the Police Station on the statement of a
witness is the earlier statement and not hit by Section 162 of the Code.
Pattad Amarappa and others v. State of Karnataka, 1989 CrLJ 2167 : 1989
AIR (SC) 2004 : 1990 SCC (Cr) 179 : 1989 CAR 231 : 1989 CrLR (SC) 603 :
1989 (3) Crimes 39

Section 162 and 172 - Admissibility of invest report - Statement of
investigating officer as to what he saw and found is admissible but as to

what heard from other is not admissible.
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George and others v. State of Kerala and another, 1998 CrLJ 2034 : 1998
AIR (SC) 1376 : 1998(2) Crimes 27 : 1998 CrLR (SC) 305 : 1998 (36) All CrC
739 : 1998 SCC (Cr) 1232

Section 162 and 172 - Police diary - Disclosure of contents -
Investigation - Judicial review - Ordinarily the Court should refrain
from interfering with investigation at a premature stage of
investigation.

Under the Code of Criminal Procedure, 1973, only a very limitedguse can be
made of the statements to the police and police diaries, even ift the course of
the trial, as set out in Sections 162 and 172 of thegCode, of “€riminal
Procedure. The Division Bench, therefore, should have refratned from
disclosing in its order, material contained in these 'diaries“afd statements,
especially when the investigation in the very caSe was ifgprogress. It should
also have refrained from making any commeéntsfon the manner in which
investigation was being conducted by the'C.B'L, looking to the fact that the
investigation was far from completegAny ‘@ebsesvations which may amount to
interference in the investigationgshould®mot%e made. Ordinarily the Court
should refrain from interfering atya prémature stage of the investigation as
that may derail the investigatiomyand demoralise the investigation. Of late,
the tendency to interfége in theginvestigation is on the increase and Courts
should be wary of its{pessible‘¢onsequences.

Director, Centraly, Bureau" of Investigation and others v. ‘Niyamavedi'
represented, byiits,Member K. Nandini, Advocate and others, 1995 CrLJ 2917
: SCC (Cr) 9581995(2) Crimes 252 : 1995(2) CCR 99

Section 162'and 172 - Statement of witnesses - Admissibility - Inquiry
conducted)under the directions of Supreme Court into the blinding of
prisoners in prisons - The bar under the provision has no application.
The procedure to be followed in a writ petition under Article 32 of the
Constitution in prescribed in Order XXXV of the Supreme Court Rules,
1966, and sub-rule (9) of Rule 10 lays down that at the hearing of the rule
nisi, if the court is of the opinion that an opportunity be given to the parties
to establish their respective cases by leading further evidence, the court

court may take such evidence or cause such evidence to be taken in such
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manner as it may deem fit and proper and obviously the reception of such
evidence will be governed by the provisions of the Indian Evidence Act. It is
obvious, therefore, that even a statement made before a police officer during
investigation can be produced and used in evidence in a writ petition under
Article 32 provided it is relevant under the Indian Evidence Act and Section
162 cannot be urged as a bar against its production or use. The reports
submitted by Shri L.V. Singh setting forth the result of his investigation
cannot, in the circumstances, be shut out from being preduced and
considered in evidence under Section 162, even if they! refer teo any
statements made before him and his associates dusing “invesgigation,
provided they are otherwise relevant under some provision\ef the Indian
Evidence Act.

The bar against production and use of case didty enacted 'in Section 172 is
intended to operate only in an inquiry or_trialgforjan ‘offence and even this
bar is a limited bar, because in an inquiry or trial, the bar does not operate
if the case diary is used by the policegefficer fordrefreshing his memory or the
Criminal Court uses it fog the purposge of contradicting such police officer.
This bar can obviously have'mo application where a case diary is sought to
be produced and used in evidenige 1 a civil proceeding or in a proceeding
under Article 32 or 226, of the%€onstitution and particularly when the party
calling for the case diaryjis neither an accused nor his agent in respect of
the offence to which*he case diary relates. Now plainly and unquestionably
the present wiitypetition which has been filed under Article 32 of the
Constitution to%enforce the fundamental right guaranteed under Article 21 is
neither anWinquiry' nor a “trial' for an offence nor is this Court hearing the
writ petitioh a Criminal Court nor are the petitioners, accused or their
agents so far as the offences arising out of their blinding are concerned.
Therefore, even if the report submitted by Shri L.V. Singh as a result of his
investigation could be said to form part of “case diary', it is difficult to see
how their production and use in the present writ petition under Article 32 of
the Constitution could be said to be barred under Section 172.

Khatri and others etc. v. State of Bihar and others, 1981 CrLJ 597 : 1981 AIR
(SC) 1068 : 1981 SCC (Cr) 503 1981 BLJR 425
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Statement u/s 164

Section 164 - Confession - Recording of - Statement by terrorist -
Section 15 of TADA Act is not violative of Articles 14 & 21 of the
Constitution - Guidelines laid down by Supreme Court for recording of
statement..

As per Section 15(1), a confession can either be reduced into writing or
recorded on any mechanical device like cassettes, tapes or seund tracks
from which sounds or images can be reproduced. As rightly (pointedfeut by
the learned counsel since the recording of evidence ongmechanical device
can be tampered, tailored, tinkered, edited and erased etc. we strongly feel
that there must be some severe safeguards which ‘Should“®&" scrupulously
observed while recording a confession under{Sectiorigd5(1) so that the
possibility of extorting any false confessionWcan be’ prevented to some
appreciable extent.

Sub-section (2) of Section 15 enjoims, a ‘$tatutory obligation on the part of
police officer recording the,confegsion go“explain to the person making it that
he is not bound to make a comnfession amd to give a statutory warning that if
he does so it may be used ag evidence against him.

Section 15 of the TADA)Act is feither violative of Article 14 nor of Article 21.
But the Central Govetnment“may take note of certain guidelines which we
have suggested and%georporated them by appropriate amendments in the
Act and the Rules,made thereunder.

Any confessiongor statement of a person under the TADA Act can be
recofdedieithier by a police officer not lower in rank than of a Superintendent
of Police,%in exercise of the powers conferred under Section 15 or by a
Metropolitan Magistrate or Special Executive Magistrate who are empowered
to record any confession under Section 164 (1) in view of sub-section (3) of
Section 20 of the TADA.

We would like to lay down following guidelines so as to ensure that the
confession obtained in the pre-indictment interrogation by a police officer

not lower in rank than a Superintendent of Police is not tainted with any
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vice but is in strict conformity of the well recognised and accepted aesthetic
principles and fundamental fairness:

(1) The confession should be recorded in a free atmosphere in the same
language in which the person is examined and as narrated by him;

(2) The person from whom a confession has been recorded under Section
15(1) of the Act, should be produced before the Chief Metropolitan
Magistrate or the Chief Judicial Magistrate to whom the confession is
required to be sent under Rule 15(5) along with the original statement of
confession, written or recorded on mechanical device without tinreasenable
delay;

(3) The Chief Metropolitan Magistrate or the Chief Judicial "Magistrate
should scrupulously record the statement, if any, made by#the accused so
produced and get his signature and in case of any complaint of torture, the
person should be directed to be produced_for“medical“éexamination before a
Medical Officer not lower in rank than of an Assistang Civil Surgeon,;

(4) Notwithstanding anything contaimed in the/Code of Criminal Procedure,
1973, no police officer bglow the rafikypof“an Assistant Commissioner of
Police in the Metropolitan cities ‘and elséwhere of a Deputy Superintendent
of Police or a Police Officer of eqUivalent rank, should investigate any offence
punishable under thisAct of 1987.

This is necessary_in ‘view\of the drastic provisions of this Act. More so when
the Prevention of, Comtuption Act, 1988 under Section 17 and the Immoral
Traffic PreventiomAct, 1956 under Section 13, authorise only a police officer
of a specified ramk to investigate the offences under those specified Acts.

(5) The WPolice Officer if he is seeking the custody of any person for
preindictment or pre-trial interrogation from the judicial custody, must file
an affidavit sworn by him explaining the reason not only for such custody
but also for the delay, if any, in seeking the police custody;

(6) In case, the person, taken for interrogation, on receipt of the statutory
warning that he is not boud to make a confession and that if he does so, the
said statement may be used against him as evidence, asserts respect his
right of assertion without making any compulsion to give a statement of

disclosure.
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Though it is entirely for the Court trying the offence to decide the question of
admissibility or reliability of a confession in its judicial wisdom strictly
adhering to the law, it must, while to deciding the question should satisfy
itself that there was no trap, no track and no importune seeking of evidence
during the custodial interrogation and all the conditions required are
fulfilled.

Kartar Singh v. State of Punjab, 1994 CrLJ 3139 : 1994 SCC (Cr) 899 : 1994
(1) Crimes 1031 : 1994(1) Rec Cr R 168

Section 164 - Confession - Voluntary nature - Corrobpration®- The
Magistrate not taking all the precautions to ensure yoluntary nature -
Circumstantial evidence indicating about the guilt of accused -
Conviction affirmed.

Before a confessional statement made under Section“64 of the Code of
Criminal Procedure can be acted upon, it_must Be shown to be voluntary
and free from police influence and that the gonfessional statement made by
the appellant in the instant case cammnot be takeén into account, as it suffers
from serious infirmities i that gl) the€re,is"mo contemporaneous record to
show that the appellant was actually képt in jail as ordered on Sept. 6, 1974
by Shri R.P. Singh, Judicial\Magistrate, Gorakhpur, (2) Shri R.P. Singh who
recorded the so-calle@, confessional statement of the appellant did not
question him as to why he was making the confession and (3) there is also
nothing in the Sgatémént of the said Magistrate to show that he told the
appellant that fiégweuld not be remanded to the police lock up even if he did
not confess hisyguilt. It cannot also be gainsaid that the circumstantial
evidémceyrelied upon by the prosecution must be complete and incapable of
explanatiomyof any other hypothesis than that of the guilt of the accused.
Davendra Prasad Tiwari v. State of Uttar Pradesh, 1978 CrLJ 1614 : 1978
AIR (SC) 1544 : 1978 CrLR (SC) 519 : 1979 SCC (Cr) 95

Section 164 - Confession - Voluntary nature - Judicial custody of two
days preceding confession held to be sufficient to shed fear or
influence of the Police.

Shankaria v. State of Rajasthan, 1978 CrLJ 1414 : 1978 AIR (SC) 1399 :
1978 SCC (Cr) 576 : 1978 CrLR (SC) 150
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Section 164 - Confession - Voluntary nature - Satisfaction of Magistrate
- Necessity of - Duty to ensure that that confession was voluntarily
made - Failure to record satisfaction or to testify orally is fatal to
admissibility of confession.

To say that the accused was "in a position" or mood to give a voluntary
statement, falls far short of vouching that upon questioning the accused, he
(Magistrate) had "reason to believe that the confession is being voluntarily
made", which under Section 164 is a sine qua non for thegexercise of
jurisdiction to record the confession. But that section dogs™mot make it
obligatory for the Magistrate to append at the end ofgthe “tecord, of the
preliminary questioning, a certificate as to the anticipated voluntariness of
the confession about to be recorded. But the law daes peremptorily require
that after recording the confession of the acGused, the Magistrate must
append at the foot of the record a memoranduum ‘eertifying that he believes
that the confession was voluntarily madey The) reason for requiring
compliance with this mandatory requirementyat the close of the recording of
the confession, appears to,be that it ighonly after hearing the confession and
observing the demeanour of ‘the ‘persommaking it, that the Magistrate is in
the best position to append the “requisite memorandum certifying the
voluntariness of the confessionwmade before him. If, the Magistrate recording
a confession of an ageused person produced before him in the course of
police investigation,%does hot, on the face of the record, certify in clear,
categoricalgterm$yhis satisfaction or belief as to the voluntary nature of the
confessionWrecorded by him, nor testifies orally, as to such satisfaction or
beliefy, the defect would be fatal to the admissibility and use of the confession
against thelaccused at the trial.

It is not possible to hold that the Magistrate was ignorant of the different in
the meaning of the words "hope" and "believe" and that he unwittingly chose
the former, while in reality, he intended to express what was meant by the
latter. There is every probability that the use of the word "hope", instead of
"believe", in the memorandum.

Chandran v. The State of Madras, 1978 CrLJ 1693 : 1978 AIR (SC) 1574 :
1978 CrLR (SC) 455 : 1978 SCC (Cr) 528 : 1978 CAR 361
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Section 164 - Confession - Voluntary nature - Satisfaction of Magistrate
- It is not necessary for the Magistrate to inquire from the accused if he
was making the statement under the promise of being made an
approver when he had clearly warned him that the statement can be
used against him.

Except the bare allegation there was no material on record to indicate that
police had pressurised A-4 or had forced him to make the confession. The
trial Court was not justified in considering the length of the confession as a
suspicious circumstance. The confession was a complete recardief the, steps
taken by the Magistrate, the questions put to the accusedpand,thetanswers
given by him. The High Court has also pointed out how'ether{reasons given
by the trial Court are also improper. While agreeing with thest¥ial Court that
the Judicial Magistrate had failed to inquire from A-4 asgto whether he was
promised that he would be made an approyer-ifjheymade the confession, the
High Court held that this omission was of nofSignificance as A-4 was clearly
warned that if he made a confession, it WwasWlikely to be used against him.
The High Court was also,rightgin' hélding “that the trial Court in relying
extensively on the case diagy had committed an illegality. The omission
found by the trial Court asia result ef that illegal effort were minor and did
not justify the conclusion thatathe confession was not voluntarily made. In
the absence of any régquitement that separate reasons were required to be
recorded for believing,that the confession was made voluntarily it was not
proper for ghetrialjCourt to doubt its genuineness on the ground that the
reasons were nefyrecorded separately though the satisfaction was recorded
in tHe, memerandum. The High Court was therefore right in placing reliance
upon the“eéonfession.

Ammini and others v. State of Kerala, 1998 CrLJ 481 : 1998 AIR (SC) 260 :
1998 SCC (Cr) 618 : 1997 (4) Crimes 131 : 1998(1) Rec CrR 429 : 1998 CrLR
(SC) 61

Section 164 - FIR - Delay - Prosecution failing to explain reasons for
delay - The FIR should be looked upon with suspicion.

The attempt of the prosecution to explain away the delay has failed in the

instant case since we have several different versions about the lodging of the
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information with the police out post and the earlier versions of the crime
said to have been given by Surjabai which were in writing appear to have
been suppressed in this case. This extraordinary delay in giving the first
information to the police in the present case which has not been properly
explained cannot but be viewed with suspicion.

Ramji Surjya and another v. State of Maharashtra, 1983 CrLJ 1105 : 1983
AIR (SC) 810 : 1983 CrLR (SC) 338 : 1983 CAR 313 : 1983 SCC (Cr) 748 :
1983 All CrC 276

Section 164 - Scope of recording of statement - The provision does not
empower a Magistrate to record statement on the request of any,person
unsponsored by investigating agency.

If a Magistrate has power to record statement of any persofinder Section
164 of the Code, even without the investigating officeramoving for it, then
there is no good reason to limit the power “te, éxceptional cases. We are
unable to draw up a dividing line between witnesses whose statements are
liable to be recorded by the Magistrate, onibeiag approached for that purpose
and those not to be recorded. The cofitention that there may be instances
when the investigating officef, would beéfdisinclined to record statements of
willing witnesses and therefore such®witnesses must have a remedy to have
their version regardingjya caséfWpit on record, is no answer to the question
whether any intending, witness can straightway approach a Magistrate for
recording his statement tnder Section 164 of the Code. Even for such
witnesses provisiens are available in law, e.g. the accused can cite them as
defence witnesses, during trial or the Court can be requested to summon
themipunden,Section 311 of the Code. When such remedies are available to
witnessesiwho may be sidelined by the investigating officers) we do not find
any special reason why the Magistrate should be burdened with the
additional task of recording the statements of all and sundry who may
knock at the door of the Court with a request to record their statements
under Section 164 of the Code.

On the other hand, if door is opened to such persons to get in and if the
Magistrates are put under the obligation to record their statements, then too

many persons sponsored by culprits might throng before the portals of the
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Magistrate Courts for the purpose of creating record in advance for the
purpose of helping the culprits.

Thus, on a consideration of various aspects, we are disinclined to interpret
Section 164(1) of the Code as empowering a Magistrate to record the
statement of a person unsponsored by the investigating agency.

Jogendra Nahak and others v. State of Orissa and others, 1999 CrLJ 3976 :
1999 AIR (SC) 2565 : 1999 CrLR (SC) 489 : 1999(3) Ker LT 43 : 1999(4) Bom
CR 872

Section 164 - Statement of witness - Prior statement récordedjunder
Section 164 Cr.P.C. - It is necessary to view their evidence with some
initial distrust but it cannot be a rule of law to be applied in each case.
The statements of the two eye-witnesses recorded undésSection 164,
Cr.P.C. and therefore it was necessary to view, their%evidence with some
initial distrust. We do not think that this_cafpinvariably be a rule of law.
Sometimes the police gets the statements‘recotded i, a routine manner. The
other discrepancy pointed out is that the presence of A.S.I. itself has not
been satisfactorily established. TFhis appteach, of the trial Court, in our view
is very erroneous. This is a case‘whereusthe htusband is alleged to have shot
at the deceased and immediately, the accused- husband was apprehended.
The medical evidence ‘€orrobotatés the same. Now coming to the two eye-
witnesses, they are Nndependent witnesses and the report was given
promptly in which allithe details were mentioned.

Kanwar Pad, Singh,Oy State of Haryana, 1994 CrLJ 1392 : 1994 AIR (SC) 1045
: 1994 SCGC, (Crinds0

Section 164 - Statement recorded by Magistrate as a dying declaration -
Consequently upon survival of the victim, it is treated only as
statement under Section 164 - Can be used for corroboration or
contradiction.

Immediately after PW 1 was taken to the hospital his statement was
recorded by a recorded (sic) as a dying declaration which, consequent upon
his survival, is to be treated only as a statement recorded under Section 164
Cr.P.C. and can be used for corroboration or contradiction. This statement

recorded by the Magistrate at the earliest available opportunity clearly
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discloses the substratum of the prosecution case including the names of the
appellants as the assailants and there is not an iota of materials on record
to show that this was the upshot of his tutoring. On the contrary, this
statement was made at a point of time when PW 1 was in a critical condition
and it is difficult to believe that he would falsely implicate the appellants
leaving aside the real culprits.

Sunil Kumar and others v. State of Madhya Pradesh, 1997 CrLJ 1183 : 1997
AIR (SC) 940 : 1997 (1) Crimes 238 (SC) : 1997 SCC (Cr) 879 : @997 Cr LR
(SC) 277 : 1997 (34) All Cr C 447

Section 164(2) - Confession - Form of - Recording in utter,disregard of
the statutory provisions of sub-section (2) of Section'164 Cr.P.C. - Held,
that High Court was not at all justified in entertainingithe confession
in evidence - It can not be made basis“of conwiction - Accused
acquitted.

From the confessional statement (Exhibit'P.4%) wefind that the Magistrate
(P.W. 8) first disclosed his identity and teld“him that he was not bound to
make any confession and if he did sof itymight be used as evidence against
him. After administering the, abeve @¢atition” the Magistrate recorded the
confession and then made the memorandum required under sub-section (4)
of Section 164, Cr.P.C{ln our‘@ensidered view, the confession so recorded is
in utter disregard of thegstatuitory provisions of sub-section (2) of Section
164, Cr.P.C. Under theyabove sub-section the Magistrate is first required to
explain to the aceused that he was not bound to make a confession and that
if he did soy it maght be used against him. Though this requirement has been
compliedywith in the instant case, the other requirement which obligates the
Magistratéjto put questions to the accused to satisfy himself that the
confession was voluntary so as to enable him to give the requisite certificate
under sub-section (4), has not been fulfilled for, the learned Magistrate did
not ask any question whatsoever to ascertain whether the appellant was
making the confession voluntarily. In view of such flagrant omission to
comply with the mandatory requirement of Section 164 (2), Cr.P.C. we must
hold that the High Court was not at all justified in entertaining the

confession as a piece of evidence, much less, a reliable one. Once the
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confession is left out of consideration - as it has got to be - the only other
piece of evidence to connect the appellant with the alleged offences are the
recoveries allegedly made pursuant to his statement. Even if we proceed on
the assumption that the evidence led by the prosecution in this behalf is
reliable, still, considering its nature, we are unable to hold that it can made
the sole basis for conviction even for the offence under Section 404, I.P.C.
Preetam v. State of Madhya Pradesh, 1996 CrLJ 4458 : 1997 AIR (SC) 445 :
1996 SCC (Cr) 1343 : 1996 (3) CCR 104

FIR S.157

Section 157—FIR—Evidentiary value—It is not a_substantive® evidence
but can be used for corroborating or contradicting ofwits maker—No
reliance can be placed on it when it is not ténderedtin’accordance with
law.

The first information report is not substantivedewidence. It can be used for one
of the limited purposes of corroborating og contradicting the makers thereof.
Another purpose for which, the figst inférmation report can be used is to show
the implication of the accusedWyto Dbefnot "an afterthought or that the
information is a piece of ‘@vidence “res gestae. In certain cases, the first
information report carfjbe usedgnder Section 32 (1) of the Evidence Act or
under Section 8 of théyEvideneée Act as to the cause of the informant's death
or as part of thejinfésmer's conduct. The High Court was wrong in holding
that the first infommation report would be admissible under Section 157 of the
Evidence Aet. Wihien the maker of the first information report was examined in
courfytheyreport was not tendered by the prosecution in accordance with the
provisionseof the Evidence Act. The appellants were denied the opportunity of
cross-examination on the first information report. The first information report
was therefore wrongly relied upon in evidence.

Damodar Prasad Chandrika Prasad and others v. State of Maharashtra, 1972
CrLJ 451 : 1972 AIR (SC) 622 : 1972 (2) SCR 622 : 1972 (1) SCC 107

Section 157—Hearsay—Admissibility—Allegation of rape—The statement
made by the victim to her husband immediately after the incident is

admissible and has a corroborative value.
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Sheikh Zakir v. State of Bihar, 1983 CrLJ 1285 : 1983 AIR (SC) 911 : 1983
CAR 334 : 1983 CrLR (SC) 413 : 1983 SCC (Cr) 761 : 1983 BLJR 450

Section 157—Hearsay—Admissibility—Recovery of firearms from the
accused—Harsh sentence imposed on the basis of statement of
Investigating Officer that the accused was involved with dacoit—
Sentence reduced to one year's R.I.

It was stated by the Investigating Officer that he had received information
that the appellant had been supplying ammunition to the dacoitss This was
certainly hearsay evidence. It may explain why the accusedfwas scarched.
But, what the Informer stated about the connection of thggappellantiwith the
dacoits was mere hearsay unsupported by any direct or admissibleé evidence.
The High Court had also held that “in the circumstances“@f'the case” the
sentence of two years' rigorous imprisonment was,deserveds

Ordinarily, this Court does not interfere on a“guestion”of sentence. But, as
the High Court and the Courts below® seem to ‘have been affected by
inadmissible evidence in awarding #wo yearSirigorous imprisonment to the
appellant against whom ng previeus g¢onyictien is shown, we think that the
ends of justice would be met'by reducifig the Sentence to one years' rigorous
imprisonment.

Nathusingh v. The State of Madhya Pradesh, 1974 CrLJ 11 : 1973 AIR (SC)
2783 : 1974 (3) SCC 943 1978 CAR 427 : 1974 Mad LJ (Cri) 296

Section 157—Previous, statement—Probative value—Statement made by
witness to, another person about the occurrence—No indication that
witness was tutored or influences by anybody—Interregnum of few days
betweenistatement and incident without any possibility of tutoring does
not affectiprobative value of the statement.

Section 157 envisages two categories of statements of witnesses which can be
used for corroboration. First is the statement made by a witness to any
person “at or about the time when the fact took place”. The second is the
statement made by him to any authority legally bound to investigate the fact.
We notice that if the statement is made to an authority competent to
investigate the fact such statement gains admissibility, no matter that it was

made long after the incident. But if the statement was made to a
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non-authority it loses its probative value due to lapse of time. Then the
question is, within how much time the statement should have been made? If
it was made contemporaneous with the occurrence the statement has a
greater value as res justea and then it is substantive evidence. But if it was
made only after some interval of time the statement loses its probative utility
as res justea, still it is usable, though only for a lesser use.

We think that the expression “at or about the time when the fact took place”
in Section 157 of the Evidence Act should be understood ingthe context
according to the facts and circumstances of each case. The (mere fagt that
there was an intervening period of a few days, in a giveagcase, may not be
sufficient to exclude the statement from the use envisaged in Section 157 of
the Act. The test to be adopted, therefore, is this: Did the Witness have the
opportunity to concoct or to have been tutored?

State of Tamil Nadu v. Suresh (A-2) and angthein 1998 €CrLJ 1416 : 1998 AIR
(SC) 1044 : 1998 SCC (Cr) 751 : 1998 CAR 22 31998 CrLR (SC) 239 : 1998(1)
Mad LW (Cr) 17

Section 157—Statement—Meaning ©f<Absence of definition—Ordinary
meaning of the term “statement' has‘to be resorted to i.e. something
which is stated is a Statement.

The word “statement' iSinot defined in the Act. We have, therefore, to go to the
dictionary meaning of theword in order to discover what it means. Assistance
may also be takem fremythe use of the word “statement' in other parts of the
Act to disceverimwhat sense it has been used therein.

The word “statemient’ has been used in a number of sections of the Act in its
primfary ‘meaning of ‘'something that is stated' and that meaning should be
given to itWainder Section 157 also unless there is something that cuts down
that meaning for the purpose of that section. Words are generally used in the
same sence throughout in a statute unless there is something repugnant in
the context.

A “statement' under Section 157 means only ‘something that is stated' and
the element of communication to another person is not necessary before

“something that is stated' become a statement under that section. In this view
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of the matter the notes of attendance would be statements within the
meaning of Section 157 and would be admissible to corroborate.

Bhogilal Chunilal Pandya v. State of Bombay, 1959 AIR (SC) 356 : 1959 CrLJ
389 : 1959 Supp (1) SCR 310 : 61 Bom LR 746 : 1959 Mad LJ (Cri) 105
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